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(1) Hans Schlosser, Grundziige der Neueren Privatrechtsgeschichte, 10. Aufl. , C. F. Miiller Verlag, Heidelberg, 2005, S. 154.
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I R MRAZER” PR — A2 PR (die geschichtliche Schule) ; 55—~ 8 8 4¢ b Fik
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1815, SS. 124 —146; Hans Thieme, Savigny und das Deutsche Recht, in: Zeitschrift der Savigny — Stiftung fiir Rechtsgeschichte. Ger-
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manistische Abteilung, Bd. 80, 1963, S. 7; Gerd Kleinheyer, Jan Schroder ( Hrsg. ), Deutsche Juristen aus neun Jahrhunderten: eine
biographische Einfithrung in die Geschichte der Rechtswissenschaft, 3. , neubearbeitete und erw. Aufl. , C. F. Miiller Verlag, Heidel-
berg, 1996, S. 121 (L%, S L[ 4] #R/RTE - SRR 35 - % 18 4 LA FERAE T A BB 2500 V8 2208 1A
fiAt 2005 4ERR, 25 127 B1) 5 Franz Wieacker, Privatrechtsgeschichte der Neuzeit unter besonderer Beriicksichtigung der deutschen En-
twicklung, Vandenhoeck & Ruprecht, Gottingen, 1996, S. 403 (1%, S W[ 1& ] BB « 4EW /K GEARRLAEE L) R, BRZ ik . B
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(14) Siehe Horst Heinrich Jakobs, Wissenschaft und Gesetzgebung im biirgerlichen Recht: nach der Rechtsquellenlehre des 19. Jahrhunderts,
SS. 77,79 (W%, Z UL FE) R/R Uy - MR A - R (19 tha iR R kRl aE 5k ) , FUREE, AT AR AL 2003 4E A8,
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IRFFHIRB| B E RS AR M2, T 1861 4F (FR4EJE TH4F L) LR I (kA sl 22 75) ( Zeitschrift fiir Rechtsgeschichte) ,
PEDH 3 st 2 2 3 ) A PR AR IR NP AR 1 2 i) S5 B e — e, 1880 AF M7 74k JE 43 2% ((die Savigny - Stiftung) , 1 5712 Tl
W S R, T 4% R YE JE Ik 4 S A 24 3 ) (Zeitschrift der Savigny — Stiftung fiir Rechtsgeschichte, fij X ZRG) , 43N
“2 7 (die Romanistische Abteilung, fijF#K RA) Fi1“ H H-& /33" (die Germanistische Abteilung, fijFK GA) , % 1911 4, X 43 H

H 2507 (die Kanonitische Abteilung, f&F% KA ) , 325 FIE—HIAE = s AR . JEistnfr, H M 1861 4FE )5, 1%
TICABA T 542 AR T E R 10 i 3 A IR SR HLIC P RO PE B, 78 1 T — EE BT st %l ik, B B 7EfE
AN ] [ IR R S (RS, < U R AL BE W K B R A ORI B H 2k B B SO KB AT L 22 R 56 R 1 F
5%” ([ Georg] Bruns, Die Savigny — Stiftung, in: Zeitschrift der Savigny — Stiftung fiir Rechtsgeschichte [ ZRG ], Romanistische Abtei-
lung [RA]., Bd. 1, 1880, SS. III -XX),

(15) Reinhard Zimmermann, Heutiges Recht, Romisches Recht und heutiges Rémisches Recht, in: Reinhard Zimmermann, Rolf Kniitel und
Peter Meincke ( Hrsg. ) , Rechtsgeschichte und Privatrechtsdogmatik, C. F. Miiller Verlag, Heidelberg, 1999, SS. 14 — 15 (1L, 20
[E]SEPINGTE - FPERIR S (B Tk Y AR SRR LAY R AL e ) , 6 MG 8%, AL R 2% i Rtk 2009 4Ehit, 25 23 10) ;
Franz Wieacker, Privatrechtsgeschichte der Neuzeit unter besonderer Beriicksichtigung der deutschen Entwicklung, S. 411 (%, 2L
IR - dEW TR (IR AAEE S ) R, %6 395 - 396 1) ; Horst Heinrich Jakobs, Wissenschaft und Gesetzgebung im biirgerlichen
Recht: nach der Rechtsquellenlehre des 19. Jahrhunderts, SS. 93 -95, 105 (7%, 2 WE/RIE: - MR B A - MR (19 Ha
PRI R R 51k ) 565 89 —91 BT, 55103 1), PG, 5% BRI 5N R, H B8 IR 27 G M 2 0 B4R vh 7 4k 52 11
PIARAS B AY “ H -2 7% (das , germanische ™ Recht) , {E b AT HE Yo 220 W B R i H HR 2 453 e 12 (5l AR W 280 2 MR 1
Z[a)) B 2= IR A1 ( Reinhard Zimmermann, Heutiges Recht, Romisches Recht und heutiges Romisches Recht, S. 15 [ %%, 2 WL3E
IR - FFBRR S (B Hh ik YA SR i - LA Rk 1L 5E) 58 23 -24 1L ])

(16)  HL H -2 #IRIG LA A DFRAT SR I8 Sk 2 DR S i ik 2 B, SEBr b, IE QBT Ak oA 00, 25 I 00 2 ] 32 2 1l 20 B IR &3¢
WA, E X — IR AHNIG S M B 3 = 7 Z K4 (Horst Heinrich Jakobs, Wissenschaft und Gesetzgebung im biirgerlichen
Recht: nach der Rechtsquellenlehre des 19. Jahrhunderts, S. 80 [ 3%, 2 WWE/RKIs: - R B A - FERMG . (19 0 i E Rk
FIE5E) 5 75 50)) ARt ) H HEERAE R4 (Handelsrecht) b P (Verbandsrecht) R 3771  Liegenschasrecht) Bl J¢
A XIA HIFHHIE (die Gesamthands — und Treuhandlehre ) 193 SC2% A4S TP IR 84 R FERL JIVRR IOV FH , A 6 2735 7 1 A o 2 T
R TR HBE A4k b H B8 A5 L S s 4% 6 5% 72 b 1) 55 13 ( Franz Wieacker, Privatrechtsgeschichte der Neuzeit unter
besonderer Beriicksichtigung der deutschen Entwicklung, SS. 422 —423 [ 305, WA IYR « 48 00 /K : (IEARRAEE 52 ) R, 55 407 - 408
i)

(17)  Hetm, pR4E R sih h, B E i o “ B B2t R A" (Recht der romischen Juristen ) mf “ — Fh 2 6] 4 2J 151327 (ein allgemeines
Gewohnheitsrecht ) — 45 HA “ Bl 22 44 i (eine wissenschaftliche Natur) , {8 [E & 2352 T “ N AEE L R” , NP SR« E
B IXFHSER(F. C. v Savigny, System des heutigen rémischen Rechts, Bd. 1., SS. 78 =79) ,

4.



ERHE - HEEEL - SRS EFANERE TR ARE

e 4ksz 19 % B8 ) h 4R BEE i 2 A AT R A2 5000 B B8 — bl i (FE R )
55 Frae S I 4 = RIS M A B, FE AT 77 T KRR AU B Ty ik |, W B 2 K
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PATTERE LAY 2 B3k (Romischer Ursprung) , 753X N8 Y , AP IR B9 “ 15 RO 2 Hh ik
JGZE” (die romischen Elemente des RechtshewuBtseins ) A7 5 5[ £ “ AN -5 387 B “ A AN R S FRATT ) 12 i
1T A 252 45 Ao ELAG BELASH: j A A i BT 3R, DA R IR “ AROR AT L A 1" % By on R 2 ke 51
FHARAGEE g H el =S 8]

R, FATE B, B H IR A BB T O JeTE T —Fh B i TE UL, BIE USETE 1 (R
SR SEAERAE ) YL XA SO F A 7E T R — A = (SO — R ) b 3 %5
BB UL, R SRR R A SEAE YA A, O HLE o Wk 2 A AR ik S R A 200 i A g s
FA LG 21

IR AR RO AR B IR ARG B B2 K AT (TR % Bk A5 K b 2 H H 8 R 1L %
F) FAGIR 405 B, b HL S5 E W B 2% i 2 [ U B 4 0L, Lt 4 S k2 S I ) R A
PE, R (HHER IR 525087 AER#17 (das unwissenschaftliche Recht) 55 “F 2 k™
( das wissenschaftliche Recht) \“ASjiEE:” (eigenes Recht) 5“ Fi% (43 ) 157 (fremdes Recht) f{ %37, 32
B« AMTHEfER” (Laienverstindnis ) 5 “ ]NATEEM#E” (Sachverstand ) 22 [a] B 7 J& , AR A« 3 AN B8 B A TH L

R TR A HE RS AT 1 20 (3R BRI A AR 03 (0 9438 ) 2 2000 I,
24 (2)

D R E IR A T RS TR 52 ) AL BT 1 88 B T A2 2% F 756 23 D UR PR 40 i
Pt H R BIS S Y R VAIE R gt A C R R, i A ALl TARTHBR S Bk 518

(18] AT W I bt X (R I B RRRNR ) 4 X 28 Eh gk i k2 B D 5, LI 2Dt e W, 1495 4F BRI 527 14
HEBE (Reichskammergericht) , £F o i i B o Webe ik BAR JERITE " AN S MF, TN LR FEANA WY Dk,
TEFEE R T BB E S AL . Rk -, JETE 15 HE200K , FIEEAE 16 20 h I IR I8 W oe % Thid it 28 — I dk 2 i e, (1]
R H I CEATI ) O P R AR AR (1 E By o X R R E R A R ) E AR B X i 44 32 1 B 2 B IR R 7 A
PR IS (IR AR E0) (Y5 A F RS TS B PG 5 1, B AT W] AR A8 [ (1 B E59K5” (Siche Bernhard Windscheid , Das
romisches Recht in Deutschland, in; Wissenschaftliche Vortrage gehalten zu Miinchen im Winter 1858 , Braunschweig, 1858)

(19 XT3k — 5, HOMAEH A2 2 (O TH RS 1) 565 1 U8R 4 R A= 7 rh 8 45 T I I 00 - BOCTE R S AN 2 2 Bk N2 vk, 2
A RRTED Sk BT SR, 05 2, AL S5 AN B T S HOCE R, AR T s 3 Hl L~ (Rudolf von
Jhering , Der Geist des romischen Rechts auf den verschiedenen Stufen seiner Entwicklung, 1., 4. Aufl. , Druck und Verlag von Breitko-
pf & Hirtel, Leipzig, 1878, S. 1X)

[20) Werner Krawietz, Zur Einleitung: Juristische Konstruktion, Kritik und Krise Dogmatischer Rechtswissenschaft, in; Werner Krawietz
(Hrsg. ), Theorie und Technik der Begriffsjurisprudenz, Wissenschaftliche Buchgesellschaft, Darmstadt, 1976, SS. 3, 6 -7.

(21 JSE, @ B WA, FRATTANIE , 2 B IR A2 A TIE SR I8 Bk = WE T2 0 s AR R 275 (019 2 ik 2 5, 1
AR GO TAEIFIRE I S B o LU, YA 23548 2 128 R D3 s 2 IR TR A — Dy s vk 2, D s iR A IR A3 A2
WICEFESCN R o (OGBS ISR R ., e R R, R e URRAC WA, —EARGRIL
VEARHRGAE Ty — 1 5 S 8 3 B B 22 A AE ( Horst Heinrich Jakobs, Wissenschaft und Gesetzgebung im biirgerlichen Recht: nach
der Rechtsquellenlehre des 19. Jahrhunderts, SS. 18, 27 [ 3P, Z WE/RYH: - @R RS - FERHG . (19 oM ERER2ES
SEEE) LA 10 - 11 B, 5520 U] ) .

(22)  Horst Heinrich Jakobs, Wissenschaft und Gesetzgebung im biirgerlichen Recht: nach der Rechtsquellenlehre des 19. Jahrhunderts, SS. 90
-91 (PLik, S WKWy - M LA - R T - (19 tHea fl sl IRl % 51k ) , 55 86 87 11) .
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Bz AR REE O PEEGEN S, P Bk B AR R A7) P DkEe ARl Z
e, WL Y Sk E A A B ik i B R L (Modemisierung des rémischen
Rechts) [24)

TEME A UORY LR RIS

AT P SRR R B B A i A B, FRATT R B B B A T R UL R AR BLURHS - g HLAE
A+ TR SR AR SR A RS A SR () Sl . AL, FRATTIE T — T A A A A

e REE T 1798 45 ) B 7R 75 [ A AR B BT R 27K 2442 ( Cadolzburg ) 1Y —( A 4 1B R BE [ HAC
BT RFIRKN - B A - E i ( Wolfgang Heinrich Puchta, 1769 — 1843) , 5 %41 V. %2 87 5.
(Ansbach) i)—{7 B ], 1811 - 1816 4E7E A il M A\ SCF U ARG ALAC 8 SCRFrh 2 (CY I, 1AL 1Y
A B e 44 BT 24 G BB AR R ) $E32 30, 1816 AFEAEIR IR MR K527 S YA A 1M [R] 1 WiT aok DA A A
SEATAZASHT 24 22 AR 2 33 7 27 2 ( HL 2, Intia universae philosophiae ) , 1820 4F 3K 45 ik 24 i+
L, 1823 AFAL, ST R TE SRR IR Ry (1823 — 1828 4F) (R JE R K7 (1828 — 1835 4F) | /R 8 K7y
(1835 - 1837 4 ) LB K7 (1837 — 1842 4 ) {12, 1842 4E N %4 Je # i BRI A AT Th ik
$Z , RN HAT ST vE KR, 1845 AL & T X B i 0t , 1846 4F 1 ] 8 H K “7E— ki) ik rp (1845 4F
12 J129 H) SR 2t i — 4 A (2 a R 5 0r ke JF LAE) (GrundriB zu Vorle-
sung iiber juristische Encyklopidie und Methodologie,1822) . { 2J 1% )2 %7K ( Das Gewohnheitsrecht, 1828
- 1837) (UL B 45 ) (Lehrbuch der Pandekten, 1838) .\ { 2% B Bh 2 #2E) 3 #:4s ( Cursus der
Institutionen, 1841 — 1847 ) . { %18 X £ ) ( Georg Friedrich Puchta’ s Kleine civilistische Schriften,
1851) 453 [20)

W — A B TS S s E A S E L A e A TR AR Y R A
TETABAR I TR RGERERIS . BN RBP4 e 1E 1814 4EFK I A R EIRMEEA/E” —— (BT
PSR YA ) rh BB S Y D3 SR VA IR AN AT, Ak AR R AE e BT R BK A kA T RO B R B
SR =AU, B B A RIGAF A&7 SR M BRET  AHN M, FEAE K AT LA T

(23] Bernhard Windscheid, Das romisches Recht in Deutschland, in: Wissenschaftliche Vortrage gehalten zu Miinchen im Winter 1858,
Braunschweig, 1858, S. 43.

(24)  Horst Heinrich Jakobs, Wissenschaft und Gesetzgebung im biirgerlichen Recht: nach der Rechtsquellenlehre des 19. Jahrhunderts, S. 105
(DUPE, S R WrE - R B A - MR (19 a8 fE E Rk Bl 551k ) , 5 102 1) 5 Gerd Kleinheyer, Jan Schroder, Deut-
sche Juristen aus neun Jahrhunderten: eine biographische Einfiihrung in die Geschichte der Rechtswissenschaft, SS. 443 —445 (7303%, L
MR+ SOSEPIGIR B - 2 15 G - L AR S M BRIE =K ) , 5 452 453 T1)

(25) (G HEANTERA E M 5 2K (075 2 CREN S HOR T2 ) T2 AR JR AR 52 A A S, M e — B R AL b A AR AR A B
BEPF LM A (LA 2 B 7 FIMER) (Siehe Thomas Henkel , Begriffsjurisprudenz und Billigkeit; zum Rechtsformalismus der Pandek-
tistik nach G. F. Puchta, Bohlau Verlag, Koln/Weimar, 2004, S. 31),

(26)  Christoph — Eric Mecke, Begriff und System des Rechts bei Georg Friedrich Puchta, V&R unipress, Gottingen, 2009, SS. 58 - 59,
84 {f., 124 ff.; Thomas Henkel, Begriffsjurisprudenz und Billigkeit: zum Rechtsformalismus der Pandektistik nach G. F. Puchta, Bshlau
Verlag, Kéln/Weimar, 2004, SS. 21 —23; Johann August Ritter von Eisenhart, Georg Puchta, in: Allgemeine Deutsche Biographie
(ADB), Bd. 26, Verlag von Duncker & Humblot, Leipzig, 1888, SS. 685 - 687; Peter Landaw, Georg Friedrich Puchta, in: Neue
Deutsche Biographie (NDB), Bd. 20, Verlag von Duncker & Humblot, Berlin 2001, SS. 757 =759 ; Paolo Becchi, German Legal Sci-
ence; The Crisis of Natrual Law Theory, The Historicisms, and “ Conceptual Jurisprudence” , in A History of the Philosophy of Law in the
Civil Law World, 1600 —1900, at 218 ( Damiano Canale, Paolo Grossi & Hasso Hofmann eds. , Springer Science + Business Media B.
V., Dordrecht, 2009).
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7 (Gewohnheitsrecht) | “ 721" ( gesetzliches Recht) Fl1“ £l %% ( Recht der Wissenschaft) = Fjr [27)
SRR IR T AR RO B, JRE R G A 2 A (151 2] L 250 SR B ke ik, T B R TG AR
&7 A 518 S VA SRR AT (promulgites Recht) | EARHE L AU 245 & P B 2 1555 I A
AR R R TR U, I, SEYEAILICAE Dy ROERS 1 0 AR A 7E (732 8 B0 5 BRGORS fl i v 2
GRS SRR AR ) 200 Bl i — A RO AL 20 (1 B8 3 B} 2% 1 31 (die Tatigkeit der
Wissenschaft ) i Bl 224 R TAE W LAY, B & BHAE Z 09 72 %) ( Produkt einer wissenschaftlichen
Deduktion ) , B[V3a i B2 1% 56T H i 2 ( Prinzipien ) 30 JU T A5, AN B BRLR: iy 4 O BOERS #i Z AR R ML G
(Organe des Volkesgeists ) 752 M AR, AL, PR &30 8 i aof B RE Z — 3Rk 22 K 2 T
B LL S 5 BT B RR R Be2R 5837 (Juristenrecht) | vk FBAE T T R MR 2, 9 ik
SR 0 ARV D R B AT RE S A e IS RO AR A STk S 1 R R A B BRA T
A P e HE BT LA R AR 4 OB EE SR TINTEARYE Z b, DURL S B3R 3 (R Al oy
it , Bl HUE HA R 2548 5 I, B2 o — A SEPE B3R U5, st T &, Bt ] Bl AR AR
“51 45957 (das Recht der Praxis) , BV7E2: b A 2 il ik 3D

= ERRE Rk AR

TR R, A Ut B v 2l 2 B OCH B IR 3R, Rt , B2k H 25 UH T A
P R o ARG (RO Sr s, T B SR E R B 45 ) o F B b anitl, 76385k 55 & Ok
B2k T Dy s 2R BT QA T IR BE 22 “ HETOUA (SchluBstein ) [(32)

Aat, A EENFRIE EAER SRR A DGR A2k i B, FRATTIE A 5T 5 3 55 4 11 194 i 1 X
AR UL (Lehre vom doppelten Juristenrecht) (330 JRU 3%k 15 14 v YR B8 52 3] 52 48 e 78 1814
AERII I T GBS EE 5 A 0 A ) rh e i e 2 B AR 7 (Y BIAR EER T A BOR B

(27) G. F. Puchta, Pandekten, Neunte und vermehrte Aufl. , Nach dem Tode des Verfassers besorgt von A. F. Rudorff, Verlag von Johann
Ambrosius Barth, Leipzig, 1863, S.19; ders. , Cursus der Institutionen, Bd. 1., Siebente neu vermehrte Auflage. Nach dem Tode des
Verfassers besorgt von Adolf Friedrich Rudorff, Verlag von Breitkopf & Hrtel, Leipzig, 1871, S. 26 f.

(28) G. F. Puchta, Pandekten, Neunte und vermehrte Aufl. , SS. 20 —=24; ders. , Cursus der Institutionen, Bd. 1., SS. 27 -28. Rk - ##F]
AR, CEBFEFIREAE S 55 ) J0 Ik e r 78 HAR o Iy 89 i Ak i (5 (B BRI ) 2 b, IR 4 % T [k
W XA E YRR LA — DRRIR A e 5, B ATl — Pk 2 8 2R, [ GRAE AR 5 A e DR S A T R v aof 435 2 )
BRI GRS WAV E R USMGEFE” (S0 BB - 0F 5 QR db 2 B |, &7 ERERE, hER AR 15
Jiuit 2009 4R R, 55 519 51)

[29) G. F. Puchia, Pandekten, SS.24 —28; ders. , Cursus der Institutionen, Bd. 1., SS.29 —31; ders. , Das Gewohnheitsrecht, 1.,
Johann Jacob Palm, Erlangen,1828, S. 146.

(30) G. F. Puchta, Pandekten, SS. 29 —30; ders. , Cursus der Institutionen, Bd. 1., SS. 32 —33; Christoph — Eric Mecke, Begriff und
System des Rechts bei Georg Friedrich Puchta, S. 397.

(31) 6. F. Puchia, Pandekten, SS. 29 —30; Hans — Peter Haferkamp, Georg Friedrich Puchta und die ,, Begriffsjurisprudenz“, Vittorio
Klostermann, Frankfurt am Main, 2004, S. 141.

(32)  Christoph — Eric Mecke, Begriff und System des Rechts bei Georg Friedrich Puchta, S. 387 ff.

(33)  Christoph — Eric Mecke, Begriff und System des Rechts bei Georg Friedrich Puchta, S. 392.
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7)) BARR s BRI AR R B2 2 Je f IR E FvE A Rk e IR Rk . FEM R R, 2R
A W IR (doppelte Funktion) , R ZE 338 (24 ARAFST) 1 o0 A 52 B (5255 ) 14 250350 A I L, %
R FAA KEFZIR” (eines doppelten Einflusses ) : —J7 TS XF 21 15k Y5200, 53 — 7 TR R R
P2 300 Wik VA A SRR WA T, [ B W R 40, 0 NN LA DX« v R T R R A R R
P ARER, MR RO Y 2T 18E A B AR A — T CAEXT TR LN 5, B AR T N 7E R iy
WA 7)) Gl AR A IO IS 2, ORI SERIR I AR Ay 0P8 R k2 R
(A PR 2 5 M A7 R A R — A D, TSR S B AN AU, 24 1 Ry (35245 LR SR U T
HARR 2 55 R A B, 5ORE TR A SR TG 2 — i (4l i 2 B LIE ) & P H T
(eines kunstgerechten Verfahrens) , 2% 538 &8 [ O 141 3l 2k hy 27 15015 B A4 S5 (8 —F  AMFE A9 AL
Ja”) I HAE A BRI RARR T R BT A %, OB R AR TR R AR Ly, FLAAR R 2
PR RIEZ B2 - IR ) — T (GX — R R A 3, AR RARIE SN ) o LA, Wb 2508 P Fh vk
SERAE X BT s — R B 2 BHE” AU i 2e K 2 E A A TR i AR ML AL A
BB B2 K — M EE” (Juristen—Gewohnheitsrecht ) ;0393 35 —Fh BAE K FiR e = Fh iR .

(34) BRHAEEA - KK -5 - BRAURAEH T OB i SRS 0 S A ) 55 2 34 h A8 ih, i H A WU A 4 (ein doppeltes
Leben) , —&AE JyBEAN B AE A (10— F 43, T LAFRZ 8 BUAHE R (das politische Element) , —J& 1y “ FEARAEEF K Z F MM 47
Bl WA MR RL S A, AT LARRZ N HOREE R o T AT S5 Ak i I G 45 T DA A2 114 330 U A2 i i 34 ( doppeltes Leb-
enprinzip ) "5 LA f# ¢ (Siehe F. C. v. Savigny, Vom Beruf unserer Zeit fiir Gesetzgebung und Rechtswissenschaft, Mohr und Zimmer,
Heidelberg, 1814, S. 7. W%, 2 L[ 8] 3h HAEE A - K/R - 8 - 5548 GBSk SR S0y ) , VPRI i, sk i A4t
2001 4F 11 R, 3510 50) o BR4EJE7E 1840 AR U S Bk IR R ) 55 1 555 2 B85 14 Wb iy th ik B Bl A 1 B
WRFEIEACRHE AR S A7 1 T R 0 S [8) B 1R 25 o 10 B S R 8 109 A o AR R A% Rz Y D2 2 2% G B )22 (Juristenstand ) 1) 45 8K {ef i
( Friedrich Carl von Savigny, System des heutigen rémischen Rechts, Bd. 1., Veit und Comp. , Berlin, 1840, S. 45. 3%, 5 0. [ 1% ]
BRLESE : (CYARE Tk R R ) (D) R PEEE, R RRL 2010 4R, 28 41 0T) o R IECSAR2A B BT e B R B R 8 TRl 2
[ G W5 ( Siehe Horst Heinrich Jakobs, Wissenschaft und Gesetzgebung im biirgerlichen Recht: nach der Rechtsquellenlehre des 19. Jahr-
hunderts, Ferdinand Schoningh, Miinchen, 1983, S. 116. 1%, S WWE/RER: - R E A - BRI (19 4 fEE RG2S
SR, BRI, A R 2003 AR 5 112 BT) o SETERAER M0 IR E SR w W E A U, T S LR RAR - R
FilF s (it 22 R 3 ) &7 R, o R A BE2 45 R bt 2009 45 3 7 Rz, 45 455 T,

(35)  Christoph — Eric Mecke, Begriff und System des Rechts bei Georg Friedrich Puchta, S. 394. FFE48 H il ), BR4EJE AE 1840 4F H MK
CHART AR ) 5 1 5 14 T4 RIS, JeA L2 T BF5 1 BAH, Hen, BR4EJEAE B O 38 1 P B pi i A ¢
B EIREE” (doppelte Funktion ) A& HGE BN 22 R E ) EAEH” (eine zwiefache Wirksamkeit) . H 1, —4~ 42
“LJ L AFER” (eine materielle Wirksamkeit) , RIACFRRE A B I 47 (9 RO I (TR 1) WO 35 0 — A2 B X L A
(eine formelle Wirksamkeit) , B A4l R} 22 (14 5 24 72 () #1915 3 (Siehe F. C. v. Savigny, System des heutigen rémischen
Rechts, Bd. 1., § 14, S. 46),

(36)  Christoph — Eric Mecke, Begriff und System des Rechts bei Georg Friedrich Puchta, S. 399.

(37) G. F. Puchta, Das Gewohnheitsrecht, II. , Johann Jacob Palm, Erlangen, 1837, S.17; Jan Schroder, Recht als Wissenschaft: Ge-
schichte der juristischen Methode vom Humanismus bis zur historischen Schule (1500 —1850), Verlag C. H. Beck, Miinchen, 2001,
S. 197.

(38) LS, 12 R RO R B S i 2 ID AR A S % , AN S 1 GRAEAT AT s A 5 R R M M AH — B0 7 XA 1) g S g
T PRLPEAS , e, 22 D0 5l b b b o ok 2 G D AR 1 0 RS2 T % Bk ANRE T PR B0 2 KR 2 T % IR AR 1R
2T i R AY 7 B iR (Siehe Horst Heinrich Jakobs, Wissenschaft und Gesetzgebung im biirgerlichen Recht; nach der Rechtsquellen-
lehre des 19. Jahrhunderts, S. 105 [ 3%, 2 WAE/RITRE - WD Ay - AERMG I (19 12 RyERHE 5571) 55 102 1)) .

(39) I, E B FORISL 55 IR BAFAER —Fh ™ 5255 I H 4 57 (eine doppelte Art von Praxis ) + & B AR 2218 28 (1472 5% Oy
Bt AHA R BA LA L KA E R, R & S Bk 8 e R, TR e L) ) A LN BE Al (6. F. Puchia,
Das Gewohnheitsrecht, II. , SS. 17, 21, 43) . AN, BB S8 A B2 R (R )7, 2 “ B2 %K 17 (Siehe Jan
Schrisder, Recht als Wissenschaft; Geschichte der juristischen Methode vom Humanismus bis zur historischen Schule [ 1500 - 1850 ],
S. 208),
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FET AR R " A LR 0 B2 7 122 K (das |, wissenschaltliche Juristenrecht) , BIF}2¢ 3 [40)
CREERY T R AE SR (R ) AN S B, DT AR ) BE IR 2 L4 ol RO 3 1, AU M T 2 T
IR =00 — B TE R A R s 2 i BT IR B o | e o i) D D0 A L 5 = ol 3o 2 I ) 1 2350
ZIERPE LD O, Jeie A S (R ) TR R R SR R S (B 55 ) Mk 2 AR AL A Ry
PR B A FARE BT B2 2R SR g b vk 2% L2 AT 1) AR S bR b (T Ak — i SR i JEL 4 3 )
(die kahlen Gesetze des Denkens ) {ifi 3 ; RGN 135 27 50k (Bl ) A2 “ AiDBO2 B S 4517, — T
BAEF A CAF UL G E ) B IR R 2 AN i R R TR SR U 7R S A b e
[ “ZHY ) (die Ntur der Sache) | “ B:2% 18 ” (die juristische Konsequenz) F1“23” (die Analo-
gie) | Z WL T i ik 45 44

PR i 17k g — AT ), BUAE BT op 50K EE 0 N 7E AR IS (9 ZE AL B9 T ] ) B30 125 19
W — KRRV AL A R R, BN B AR R, T ELA R SR R HE S 2 MR ) A
R, EFANAE TR TR R —3E W (die iibereinstimmende Meinung der Juristen) nf;
B AT @B (AR SRR L) | T TR TR ST AR AR 2 R
(eine , auf wissenschaftlichen Griinden beruhende Meinung ) ,(46) B R 4fis J& “ 4k 52 V£ ) (rezeptiv) ,
AU i R 2 Y5 AN 2D B0 TARAT AT A R — 4 22 B AR P4 (Produktivitit ) |, 14 —
F Az P ffi 6y (eine produktive Aufgabe , QI I JIrik , Bl AR B g —Fhikii) 47 SLFacompa el , bk
A SRIARE I 5 K - B R AR S0, o R s 2 DR S FA e BB (DL AF
o ERYCBIRT) FREAT R, TN AR (A ) ¢ A R e B P e By (RO
() AU 480 TR, S8 LT IEIRUAE A, EE ST T N AR BRI S LR L R AT A BT
AIE 3 PE” (die VernunftmaBigkeit des bestehenden Rechts) A=Az

(40) G. F. Puchta, Das Gewohnheitsrecht, I. , Johann Jacob Palm, Erlangen, 1828, SS. 147, 165 — 166 ; Christoph — Eric Mecke, Begriff
und System des Rechts bei Georg Friedrich Puchta, SS.393, 397; Hans — Peter Haferkamp, Georg Friedrich Puchta und die ,, Begriff-
sjurisprudenz, SS. 188 —190, 371 ff.

(41 G. F. Puchta, Vorlesungen iiber das heutige romische Recht, Hrsg. von Adolf Friedrich August Rudorff, Bd. 1, 6. Aufl. , Verlag von
Bernhard Tauchnitz, Leipzig, 1873, S. 42f. ; Thomas Henkel , Begriffsjurisprudenz und Billigkeit: zum Rechtsformalismus der Pandektis-
tik nach G. F. Puchta, SS. 72 -73. Z:UL[ BRI - A (koo 5B &7 B0, b R AR 22 43 i ik 2009 474, 57
506 T,

(42) TEME X |, “9:4" (Rechtssiitze ) T3 3 “ ¥ Z Bl 40 B (die wissenschaftliche Behandlung des Rechts ) 583522 109 “ P8 T
{E” (die theoretische Arbeit) A #3LL HHBLAY (Jan Schrider, Recht als Wissenschaft: Geschichte der juristischen Methode vom Humanis-
mus bis zur historischen Schule[ 1500 —=1850], S. 199) , {E#fEsFH ¥k, fEE 4k 7 49 “ % B3 [F]7%” (das gemeine romische Recht)
FRR LR RIE ML R (1837 4E 2 J5 M 3B BB MR T ) , Ot , WSR2 AR 112 B ey 3 b U vl RE s 25
B SR R LA R R I A B T, RS, 7E S B R ORI AR — Rh i 2 S (IR AN LR R A R
) HVRAE T-BE ( Hans — Peter Haferkamp, Georg Friedrich Puchta und die ,, Begriffsjurisprudenz* , SS. 448 —449)

(43)  Christoph — Eric Mecke, Begriff und System des Rechts bei Georg Friedrich Puchta, SS. 393 —394.

(44)  Thomas Henkel , Begriffsjurisprudenz und Billigkeit: zum Rechtsformalismus der Pandektistik nach G. F. Puchta, S. 86.

(45) Hans — Peter Haferkamp, Georg Friedrich Puchta und die ,, Begriffsjurisprudenz®, S. 194.

(46) AR N, EFRTMER B, AR BRTE D BUIERT &, AT BRI (L2 R) ME&EM B (Jan Schroder, Recht als
Wissenschaft; Geschichte der juristischen Methode vom Humanismus bis zur historischen Schule [ 1500 —-1850], S. 196) ,

(47) 48R 19 HHEMEEEFZ (W, BB R - 1 - HObR) B, BTl Az 7= PEik4:” (die |, produktive Jurisprudenz® ) 7N AL 2 T Pf
M R0 (die erzihlende Darstellungsweise ) |, i & i s 2448 & A0 22 3K ( Horst — Eberhard Henke, Wie tot ist die Begriffsjuris-
prudenz?, in; Werner Krawietz ( Hrsg. ) , Theorie und Technik der Begriffsjurisprudenz, Wissenschaftliche Buchgesellschaft, Darmstadt,
1976, S. 390) o b tuuim I —Fh A PG 3, DO B AR P AU TE da R T R R N2, AR E T QY
TOHE (SO B EAR - S8R : (ilph ot RO &7 3, T E R A R4 AL 2009 4FRR, 3 510 T0) .

(48)  Christoph — Eric Mecke, Begriff und System des Rechts bei Georg Friedrich Puchta, SS. 418 —419.
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TEX— s b, R 5 B2 e JE AR [R], A 2 B 03T 2 R A A R “ e B AR R (eine , apri-
orische Systematik ) , T2 L AEAR IS SEAETE (T 12 S 2J 5L ) 0 A28 SR Ay i i 2 1 R PR AR 521k
B4 T4 A7 (die Jurisprudenz des geltenden Rechts) 45 %EH& il 1 HERL# ( Rechtswissenschaft ) [[49)

it — 20 TR R 0 LR AR FRAT TR AT 0 T B R A G e iR, O AR
K, 2 (AR MR IE A HUAR” (ein |, lebendiger Organismus® ) BE AT LI “Rpgk b2 (HI:27 ) 1%
G AT DU —ERHE” (EIHT24) x4 500 Ml oAy B0 0F ) 32 2 A5 1A SR M i — oD, Al A D s P 1 —
8T, TRV VR Rk o Z S U S A AT 2 IR A T T el i s — AN SR AR R AR 1Y, o5 — A2 P sl iy 1)
AT B R AL A U Sk B RE S, B3 2 b AR ZR L D7 T R “ YR AR 2R 1 (die begriffliche
Genese des Rechts ) 1 H B REFIUE U], JE VL HE B S I AE Y 11 3R 58 35 19 14 28 0520 17 2% 14 I sl vk A
KW NFERE MR R rb g A Iy s, BB 0 0 B A O — 1 B i A AL (5 HLIR , Weltorganis-
mus ) (053" Bk 0 7 S T RS R AR o m LAR ST, ik A2 P e 4k iy i S T 2 H
AR5 53 B T Y AREIE AN AT RE IR B A o8 35 (AR BE | ELIE AT 2 K00 A TR DTy s 2 R FE Ak
—WREERE BT Y T A s R SR RE P B L (Entfaltung des Rechtsbe-
griffs in der Geschichte , AN “ ANFSRGHY —FQIIE ", B 09 BT 18 i & R 2 P sE 4k 3 7 )
TEA0Y (A TR ) 4k N4 SR “ & S ARYE” (der letzte historische Grund ) J55)

(49) Hans — Peter Haferkamp , Georg Friedrich Puchta und die ,, Begriffsjurisprudenz* , S. 257 ; Christoph — Eric Mecke , Begriff und System des
Rechts bei Georg Friedrich Puchta, SS. 439 -440. f 25 AN , T 03 (5222 5 AR EAE , 78 19t k2% g RS —K
HRL T —FPSZHERY X B TR IR BRI ) s 2 S A AR B 1 2 B 1 R DG I Y R 1A, RV SEAE R — A T8
il ) I FE R “ R R 5 B N SEAETR (1 BB (ratio juris, LN S M 577 [ Natur der Sache ] ) Affi 5t 6 i A& R I, 17 AS
& BhF A SR AY U 3 ( Jan Schrider, Recht als Wissenschaft: Geschichte der juristischen Methode vom Humanismus bis zur histo-
rischen Schule [ 1500 - 1850 ], SS. 245, 269 —271) ,

(50)  EHEEETA N, I 2 X A3 Wl e s — & SEFE 247 (eine positive Rechtswissenschaft) , 75— 2 “ ¥ # k24" (eine philosophische Re-
chtswissenschaft) , SEFERE WP ST SEBRIRAT A 07 1k (SEBR AT ——SC7ERY T LA ) , 37 B 2 F 5T I Y A A 7 1 (I
ANIEREE 1Y, R S ANE 1Y, SR I8 T AN A BRI, DRIl LUK AR sl B3 ), 35 2 AR B ST L SR ELAR AT
FL[FFY A “ IE R (die ganze ,, Wissenschaft des Rechts™) o F8E I 3547 58 4z M1 2 18 A2 (Y | SR627 , 7R IA T2 1 7 s
PR — T, JOE (SEAE: ) T PR I AR R R — R A AL 5 A S AL 1 — 843 (sl 8, s [ S AE Tk 1 2 i
SRZCEHL L NAESRIBE” BT ) R S NSRS CRERI) D S DG WSO A 6 2 R i B 4 4t A2 30 [R] AR 1
PRI MEC 3 2R (JLHIR IR AL A - URR - 2038k - 1 - WAK) Z 24 W5 19520 ( Siehe G. F. Puchia, Cursus der Insti-
tutionen, Bd. 1., § 32,SS. 83 —86; Christoph — Eric Mecke, Begriff und System des Rechts bei Georg Friedrich Puchta, SS. 433 —
434, 443 —444; Jan Schrider, Recht als Wissenschaft: Geschichte der juristischen Methode vom Humanismus bis zur historischen Schule
[1500 - 18507, S. 208),

(51 FRATA ESCHIRIR P B, 7RIATE LA R R (21 FIT st LF- 18 20 R W RUOR SR AR RAA R k22 AT O
HR P IR EE2A R ) WAL 2% (Jan Schroder, Recht als Wissenschaft; Geschichte der juristischen Methode vom Humanismus
bis zur historischen Schule [ 1500 —-1850], S. 202),

(52 G. F. Puchia, Cursus der Institutionen, Bd. 1., § 32, SS. 82 -86; § 33, S. 87 ff.

(53] G. F. Puchta, Cursus der Institutionen, Bd. 1., § 32, SS. 84 -85.

(54)  FEREZ2GU IR RN ERACIA R B D IS AL” (Tsolierung) Y, RIHE S ji i AUAY LA VR R A RIR SIS R . S 1L
ANTF] AT 2 A & A RO 127 (die Rechte der einzelnen Volker ) AN 1 J& B & (¥ “ % [6] ” ( die Momente ) I “ £k R ”
(Spuren) , A, 22 S AT LN L 12 IRSL Y7 (isolierte) , {H UM AUE B E AT Z A& “ AR ISR, Forbr, B — A R AT
DLy Hb 4k 57 HoAth % 9 (6. F. Puchta, Cursus der Institutionen, Bd. 1., § 32, S. 86),

(55]) G. F. Puchta, Cursus der Institutionen, Bd. 1., § 8,S. 15 ff. ; Christoph — Eric Mecke, Begriff und System des Rechts bei Georg
Friedrich Puchta, S. 458.
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ERHE - HEEEL - SRS EFANERE TR ARE

DU A2 S8 S b 2 B TS AR Tk

IHCAR I AR A A% R P s b i R I B A A L iy 52 112 Chiistorische: Antwort ) 3%
ANTERIANR (52 b, R 1 TR OGRS R R R s, IRk i VR A ) | T o 25 8 5 b I A G
SRR (das System der Rechtsbegriffe ) FTEIA , P ik — B /3 Bk Ry e HAz B it 31 2 4k, X I
TR A AT 2 (U HE RIEE B S iR

bR FE B RS R R o — IS A AU, AR S E S R P A @A
1L JE U ( Prinzip des Rechts) FeAli 2 I, s #63 JFU A] LUK “ 125 25 1 4E 5 (die Massen von Rechtssitzen )
PR A Z 80 B B2 (Rechtsinstituten ), T 25 A8 i 3l 2 SIS0k 45 0 465 8 B P 1 1k o 2
R 50500 F TG R, ¥R A B3 43 1 v e R AR R 7 IR AR O, TR Sy S 8 34 Sl SRR I R L EE R
MEAERN T R — DR AN FRIMAIKIA” (ein in besondere Organe sich entfaltender
Korper) 57 ir L, FEATE S , B AR 2% (4 i di 7 T F A0 (1938 4 sl M 1) — 1 , DR T X Ak 3 9
[F] /0, o B A ALY DG I (R 0 . — 1) A 2 2 OCHR” R A 2 B, B e S 8L sd ik
ERFEENER HE” (die formelle Weiterbildung des Rechts durch die Juristen) 22 1F 244k, (58]

(56) WEATLLE EEFRBA—FRUE , — R4 M — D R B W 40T DR I IUE M CR TS T—E M ER 2, ix it
iz HECFHIL S 119 2 2 TR B AL 1 25 2 0 B 45 SR 0P A S BB, 810, AT P LCKE BT A A 19 92 A O B B R — A T 1
(G. F. Puchta, Cursus der Institutionen, Bd. 1., § 6, S. 11), M#fEAA & Yot B BB | R gR4E e A 06 “ el i iy il A
KBS AR R BRP AR R A BT , R4S 7E IR L 6 5 24 10 AU ) DR T I s B PR IR T 3 32, Ik A R 1Y
LRME A (RIEAG ), Pk R RS 20 AR R — A R V2, T2 B B2 A0 B0, LR ) A W SR =i - B i X
A EAA TR S 47 2 5 2 CRIFE AR S R B AU [ A= 8 DG R AR B ) VR X 42, J5 3 vk L[] A i A )
DU INTE B RS I LA 3 o SRR A A 300 O 2R (A AN A0 S ACAR b 7= T A 3R 52 ) AR GO (sl 2 E ) i B 2
HAFRT R R B s kR B S FFERE ( Siehe Karl Larenz, Methodenlehre der Rechtswissenschaft, 6. Aufl. , Spring-
er — Verlag, Berlin/ Heidelberg, 1991, SS. 13 —14) , BR4EE7E (YR DR R )5 1 B 2 T8 5 176 X L E” itk h
HE— 254 A BT BEE L — MR R B AT A FE X R AR OC IR P A RE W 58 2 B, T R LU (3 5%) th A ATk
il £ 1 B WL ( die Anschaung des Rechtsinstituts) M4 AT SEVR Y BEAE . (& BB, B4k 2 0T DA% YR ) 27 T 2 SEE A I
R ZBEF LM AL (der rechtliche Typus) , BHA“ A AL GX AP HLAE DR BUAE 20 AR 43 20 1 DG i, s 3R BUAE & 1 5
SeREZ ) FEERIE D, — RINE KB A Gk . WOk, ER AR B K R RN R E A R R eR AR R TR T
TR R AL B CHAAR (F. C. v. Savigny, System des heutigen romischen Rechts, Bd. 1., SS. 9 -10), #R§=4EJe [ YRt A
FEIRAEEA - LR SHT - M4 /K (Friedrich Julius Stahl, 1802 — 1861) 75 1833 4E A (33524 ) v U 1 ] (03 AR AL , )2 15 3
WA et I EE [ Jan Schrider, Recht als Wissenschaft; Geschichte der juristischen Methode vom Humanismus bis zur historischen
Schule (1500 —1850), S. 261 ], {AFFERAIRE, BAR - SRAAAE QAL 22 5B ) v 0 HEPF0 B LA K 5% 4k S X7 12 ) B vk
SRR MNP ACRANATF R, TR BE I 7 A K R 17 A KU ED AR AN AR S i A g, TR B R AL AR B B RO R
FPHEAT Y, B AMERS BIAEAT AR (2R ) Z o T AR 2 R (VR AR BN H 2 B e A Bl is s ) ik
Bo bR AL AR TP HE X IR R G, R A AR LIS T T A TTER A A MR B XA 2 F B T i 7
—FEAR T | HGE A TR FOA A ARG SR = UL At s R R . S L, R R RN 4 A ) R K e A
AR FHRSUR, L ARG/ — & R ARG R AL (S W[ RIBR - BFA Qb a2 5 ) &7 e, b [ R | AL 243
#2009 4E R, 55 516 =517 1, %) 520 11) .,

(57) G. F. Puchta, Cursus der Institutionen, Bd. 1., § 33, S. 87.

(58)  Christoph — Eric Mecke, Begriff und System des Rechts bei Georg Friedrich Puchta, S. 457.
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GRBGEFFER) 2016 5% 2

JIREA, “ PR 2R RS TR o B 14 1252 A A v B A T 0 1 (0,000 (AT IR 9 T — PR
AFFLEAAR” (ein Verniinftiges ) , DA R 3k BiAFAE IR B — THIAE T B — AR A — A& A A A AL
K7 LO0) Uk, R AR SRR O HAE RV E R B R BB IE R R UR AR 2 Mk iy
PR AR A N AE SCIR A FATLT < X PRI TR A 78 1l 7 2 58 SR Y, IR R b ok, 1 AR Bl — 4> (FF
BLED) “ NAERIR R A Qe DGR, A RESE IR AR ) 5 i H., 2 AR R PR IR RO 4R 1 — Rl r &
(R TR 230 5 7E N DR B, TR R S b, B AN L i e S 11 o)

FH , RS A, T8 % B R R PR R, e o 2 A9 AR AE T A A4 15 45 /K & (das System
der Rechtssiitze ) LA R A 935 26 CHLN) “ 25 IR Z SCHR BB AOVAE L SR R o IO D, e85 b, BT

(59) Hans — Peter Haferkamp , Georg Friedrich Puchta und die ,, Begriffsjurisprudenz* |, S. 257 ff. Frifik & E % B35 ZRYEP G —1TEZ
JBIT, IV A —A 2 A SCBRAATTT 9 IA IR ( Siehe Karl Larenz, Methodenlehre der Rechtswissenschaft, S. 19) . W X4&F 3, & & &
AL TR — AN PTsm IR, T REAS PA R T 18 20 R (19 20 A 1 e 2 AT T C L naF A AR 22 R, D 58 — $T 3R
T B IE AN I 1) 2= AR — SEAE ) , S e 2 GO BT R R R R A . SEPR L, MR R LI s H 45
AR AR R AR BT SRR R S, T B ARIE R UL DRI R S B - IROR R B ILAE 2 B 1166 (FHE
IR - NI BT AR - R BURHE + SRHISHTAE ) 19 B AR AU, T AR M, 5O — A 3 ST — A (R (S0
GFEE AR RBHERT A A I —— L 17 18 Tl i S e R B w0 R E IR ) 2014 4R35 5 4,55 21 - 23
V1) o AEFEE Py s B2 IR AR R R RS A BRI P B MR — b B ARE Y357 (ein ,, naturrechtliches Verméchtnis® , 5¢°F
AR R SAE SR TR T P ik R TR B T Y A SRR WS, , Siehe Franz Wieacker , Privatrechtsgeschichte der Neuzeit unt-
er besonderer Beriicksichtigung der deutschen Entwicklung, S. 373. 7%, & WIHEIK - 4EW 5o /K AR ) T, 55 363 171) , &
SRR BN EES 18 A A SRR UL R AR IR T EE T I 90 7512 N SEAE VR B A (L an B Tk ) v Jk R s A A L TR
W4k MK & [ Jan Schrider, Recht als Wissenschaft; Geschichte der juristischen Methode vom Humanismus bis zur historischen
Schule (1500 -1850), S. 270] . FrLA, X AliA 52 U5 BRI A 37 77 (R BBA% R L 2% i e AR SS9 ) 11 ofle s 2 L2411
ERbZ Lo Hedn, FEAEGE . AR 10 G — MR T 58 0 R YO A R, RV R — A A R S R — MR R (Immanuel
Kant, Kritik der Reinen Vernunft, Felix Meiner Verlag, Hamburg, 1993, S. 748 ; 1 i%, 2 W% . ( 4l BAAE ) , AP et A 4H.
B , N B HE A 2004 4R, 56 628 — 629 BT) 5 AR IR B S 0Re BB VR AR SR AR , BB B M AR 2 [ BRI
A5 6 X ST AL B R s 2 7 ARV . MR RS, AR AR I BB B0, B L RE R ARk R . ik, 1k
A R QO iR i A i IS X AR K2 VLGN oy Ao R R K AV i B L A O R N v i X ' E = BT 1 VRS
AR5 ST, 46 R A8 PR UE BB A AU i N TE R & BRLPE " FRdE L B AR 24Pk 22 b B8R ) i —J7 2K, IR, (2 4E
Je BRI SN TR NTER R AR B 1, A AT — A TH 20 22 2 A 2 M ZR M 1) R i ik S I A 2 TR Sy I T ) vk 2
R A B 5 BRIl ) A DI (4 Bk P LA, — N2l 37 B R 3R AU AR T2 R T M [ okt ] A e e X2
o) RRPE FIIS O T A TH AR S UL, 22K RN BT CIH Y ) R M R, 2R 2 R AR ARl 2 — B R A
ST TR G (RINEAR B ) (RLA 1, B REE 7= A7 Sevk B AR . Aniiole , BRI 2 J5 ) & RPE . 32 SCEIRGR B T IR 4k
Kb B A ( BIATR AT ) BBk B Y Xe 1€ [ Siehe Karl Larenz, Methodenlehre der Rechtswissenschaft, S. 19 ff. ; &2 & - ( Ik
ST ) 5 N, GV H X — 5 SOAR HE ok 2007 AR HY R, 55 49 =50 T, Jan Schrider, Recht als Wissenschaft: Geschichte der
juristischen Methode vom Humanismus bis zur historischen Schule (1500 —1850), S. 245 f. ],

[(60) G. F. Puchta, Cursus der Institutionen, Bd. 1., § 2, S. 6.

[(61) G. F. Puchia, Cursus der Institutionen, Bd. 1., § 33, S. 87.

(62) “#H4” (construction/Konstruktion) 3™ 4% £ J& 19 20 8 [5] 5 2 S fe B W00 FH 8 AT R A P M vk 2 0 57 IR D48 T B o
Lo, G IE SR - 1 - HRARE 248 1, IRAT S A B R P B R - — DR T ) b, S — AR L T ) b —
Wi E NANLKIRE, Ja# k34" ( Rudolf von Jhering , Der Geist des romischen Rechts auf den verschiedenen Stufen seiner Entwick-
lung, II. 1., Druck und Verlag von Breitkopf & Hirtel, Leipzig, 1852, S. 340) , 19 {22 & RN 2R A8 E [ 58 2 10 4 v & A
%« H7PFfE (Paul Laband, 1838 —1918) 75 { {2 7575 [ [ 5% ) ( Das Staatsrecht des Deutschen Reiches) 2 — Jit (1888 4£) [ 5 Wb
Ho BRI SR Z HOCE R w5 AR TR B R, RIS 0k S B W R R, S — T S
MIX BEAE A5 45187 (Cf. Werner Krawietz, Zur Einleitung: Juristische Konstruktion, Kritik und Krise dogmatischer Rechtswissen-
schaft, in: Werner Krawietz[ Hrsg. |, Theorie und Technik der Begriffsjurisprudenz, S. 3) ., fii 5 &, JTiE LS I MR A C R
M JFCA AR & AR, BT A B )R S ME R DR (SR 58 B TR R 2P 2 5K R 1 — ST ik &
(Jan Schrider, Recht als Wissenschaft; Geschichte der juristischen Methode vom Humanismus bis zur historischen Schule [ 1500 —

1850], SS. 267 -268) ,
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ERHE - HEEEL - SRS EFANERE TR ARE

TR R R AR S WAIRGE B, & SR AR D 12 4 S8 25 PR 3R 2 Ik B 14 1 27 A
(YRR AR RIS AN R 2P A R AT T P AR B 12 2 o)
TP TR A A 2R I A A T R A S A LR BT — B R B9 BE A A998 R (Genealogie der
Begriffe) 771 (00 1Ay 2 b 2d o T 238 8 114 75 X0 b 2 1Ry il G vk 2% (RO ) 1 S8R A SR BB — i
1852 & (die Hierarchie der Begriffe ) (A4 875 o % EEHEE A O AGTH UL, 1557 T BT 55 R AR A R
A SGI b Z N B 264 SR A 7 2%, LU RE A 38 W) B 25 i “ 35 27, 1wl L [l ) 22 G
JEUOU), I L TR AR s DA S0 1] SeE e 2 A SR 20 32 o AR B AR v, IS 8 B B e 12 M ot 2
HERTE SR B AR TR, DRI A Bl 1R, AT S 3 R B oA T 26 1 7 W A A ™ A
Ok L6600 St BRI (VR R A R 125 4% R B AR OCIBR I TTAH B 2 A ) 2R 2% OC 2%, DA B8 3 5
FEHIE A T B BT R IR 1) A T B35 — MR AR IR o Hen, s A d Y
e A3 (i LM B A AR E T ARSBA B AT ) B S ASURI I, 2 G2l 25— 05 TR BHZAUR
TR R MR R T B, 55— T T S ZFHEZ AR A9 A U5 36 ) 28 AR B R, O F ABSUR A A8 2
6] T IB 3, A REAF R L IASUR] , AR A 1k o A 2 e SE T ML E o XA A A 45 X AR L AL
CHPAC AR S R BRI RSB (Servitut) (U SE , HTLAATTA 2 0
18, — B A ORI BEBE ) BB A A ML BEAR” (Pradialservitut ) |, i — Bk 4 it (R 43047 ) 7 B2 AL

(63) ALIERXRIANE, FIMARERCRIER . X — i L, EHE 554 E A EARE

(64) JEI B L BEEA G A, AT LUE 15 S0 I B (A PR 32, 2 i e 1 Aol S 2 B AR 11, 12 4 DA o A 1 R 2 i 2
(BER IS ZAB ) A ST W™ A 3R o FR AT DAREIRT 1 T TR — W0« B F TR, AT AN A 2 2 1 4%, AR f
AFEA 22 Tk, NIRRT - RS OHEE I CAULHCEER) 5 1 655 24 45 b Wt R348 171 S AE &
ZIAIY R At < R R 0 BOE R e BRI RO X 42 X R R et R AEAE & b, DR IUAE S8 R R 2 SR I P A% ( Zusam-
menfassungen von Dankelementen) [ ; (R, “ HA T B & 00 7870 FRAG , B IE AYAA 28 (R S5 10 N 7R 3R AR SE TG ) A REfS = A2
( Bernhard Windscheid, Lehrbuch des Pandektenrechts, Bd. 1, 3. Aufl. , § 24, S. 59) . FAISIARDLE , 2GR E
FLLZEE A e MRS R R BUARME LA Tl Ak IR R BE SRR R

(65) bR R, H 2R —FENARR D, R MR R W A0 R (e e QR MM R ) 56 1 %
15 TYF LM% R (Genealogie der Rechtssiitze ) , 75 33 ML & 3% & " (Siehe G. F. Puchta, Cursus der Institutionen,
Bd. 1., § 15, 8. 33., § 33, S. 88), 4, W& L IRAYIE RAME S RIS R (BB EAFMEE) Z 2 fH 4 CR, et
F Xt B AS— (Siehe Christoph — Eric Mecke , Begriff und System des Rechts bei Georg Friedrich Puchta, S. 763 ff. ), WA
(Hetm, e 22 TR R A R s HUR A B A4 - B 5545 [ Joachim Riickert, 1945 — 1) AR, “HE &M% R 7 I A 2SR 10 )54, B8
A Je BAE 1814 4RI IRk 5k 0 A a ) (gt o 5 Je % o2 2 “ BE A RS (die Begriffe und Sitze ) ) FEAE” 15 1%
%" (Daseyn und Genealogie) ( Siehe F. C. v. Savigny, Vom Beruf unserer Zeit fiir Gesetzgebung und Rechtswissenschaft, S. 17 [}
P, SIS - KRR -5 - 5R4E)e GRSk 5 S S fir) , 55 23 BT 15 Thomas Henkel , Begriffsjurisprudenz und Bil-
ligkeit: zum Rechtsformalismus der Pandektistik nach G. F. Puchta, SS. 35 -36, besonders, Anm. 180),

(66) X — Bt X T FEMARE AR 1) BES YRS R 7 8B S & IR S M S A FAR A E S, B A (U R 7 [ 23 )
EH| [ JE3E W G. F. Puchta, Cursus der Institutionen, Bd. 1., § 15, S. 33. %3 UL Puchta, Organischer Zusammenhang des Rechts
(Auszug) , in; Hans Hattenhauer und Arno Buschmann ( Hrsg. ), Textbuch zur Privatrechtsgeschichte der Neuzeit: Mit Ubersetzungen,
2. Aufl. , Verlag C. H. Beck, Miinchen, 2008, S. 195; Karl Larenz, Methodenlehre der Rechtswissenschaft, S. 21], TERM#E:IH
THAREE W AN “ IR 4E” (die doppelte Operation) J5 72 : — J& “ W24 #E18” (die juristische Konsequenz, Bl 3 F[ Z AUk
PEBT R R T 09 I T 45 ) , —J2 " 237 (Analogie , BNTEREAF 11 Z MRS TE P HfEIKT12: 4% ) (Siehe G. F. Puchta, Das Ge-
wohnheitsrecht, II. , S. 16; ders, Pandekten, S. 30) . A &“JF 0" “HFHY e " MK WMHEER, S W
Thomas Henkel, Begriffsjurisprudenz und Billigkeit: zum Rechtsformalismus der Pandektistik nach G. F. Puchta, S. 92 ff. AN, Jith
IR, Lo, AR - R 52 (Philipp Heck, 1858 — 1943 ) HE M 1 (A& (S50 ) 4fi e HH AR B A8 vk 2 TR ) 3 — ok PR ik
¢ BRI ((Inversionsmethode ) B “ i 8] F2£ 7 ( Inversionsverfahren ) [ Siehe Philipp Heck, Was ist diejenige Begriffsjurisprudenz,
die wir bekidmfen? (1909), in: Giinter Ellscheid und Winfried Hassemer ( Hrsg. ), Interessenjurisprudenz, Wissenschaftliche Buchge-
sellschaft, Darmstadt, 1974, S. 421,
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GRBGEFFER) 2016 5% 2

MU AT BR AL (Wegservitut) (670 ULl 2358, 4 FEEBREE 109 204 , 7630 BL, 3 BR AR A 15 S 2 — T
(W) AR (O FR A A —Fd ) 5 LU, B — 300 X AN B9 AR (IR 5 R, B — 30T R 3
—A” AR, B 40 B TR A1 e X ASOM) 5 T ) O Js 2 R R P S = A T kg, AR AR
JB T W Z A AL 2R3 FR 3 T LA IR 1] T 36 9 L68)

3Ty ORI R TR R BB 2R 51, Tl 5 VR PTG I E  FE k
DA 42X, A 5 gl A 0 0 7 5 7 27 R AT S ] WA A 8 Ak L)

R 0 A R

WAL, FRAN T 1) 25 G R 0 A DG ke LR AT DA I 2 ) 1Y) B R AN 3= Ay, A bl i/ o

RENE BT LA 5 2 B ks S FL IR

W EFrA, TR B AEE EE E REE BI RLE (B R A I 12 5 ) R 1 vk ) E PR
X FPRE I (2250 IR M FEEA e LI 0 2 Sy Z T A rh £ SR (UEE, Bl r i~
RS AR ZR Y 55 SR 5 1Y 3R A SC IR, ¥ 2 AN P Re i 7 RE A A SR TEVE RO R A M ik
FUT01) o AT TRI A 2 YR 12 2 SR AR T A T R I 2R R L VR I A IR RN S SR DA R
“CEERIEER) Z AR T v (0 18 [k 22 OISR A LM G RV DR ity AR B i k" Z R aE iy
B SR ——F 2R L T R E kR E) Kb B HEEA (B0 # o sE CFBir%s) L0

IERE it , 5 H B2 SR B B2 - FE g R E IR h SRR (R M) R @ FATE IR R 2
LA, B DYRVE A Tl 8 TR T b, LA A Ol AR S A ik R 2 L OE
J& T A RO & A 238 0 RS I R VA 5 A RS R R B A, B0 kA Je ok L I
iy« BRPEIR (Justus Moser, 1720 — 1794 ) 58 AP SR B IRRE , M 2 Bl 097 B Bk, g — 30 b [
K4” (Novum Corpus Juris) 8% E H I #1012 ) (ein neue Pandekten) [72)

TG XA B A LR 7 1%, T Py SR R IR N R 88 At — ORI A R A 2 ) XA
( Wissenschaftsstil ) , S5t 42 Fr il B9 “ 22 P80 2 22” ( Pandektenwissenschaft, 8% % Pandektistik ,(73) 43136/
YRR DI 27 ) I R E BN PR A S R R AP Tk SOAS Tl i B3 e (AR ) L
S R R UL T R i (Ul I ) VR B ST A S i M, DL B - iy A R -
PR 537, Al — e (R s R DU R AR &, JF X Z AT IR R AL, SR TP i —Fh 2R R AL (R ) Z %

(67) G. F. Puchta, Cursus der Institutionen, Bd. 1., §33, S. 88.

(68) Siehe Karl Larenz, Methodenlehre der Rechtswissenschaft, S. 21 ff.

[69) Hans Schlosser, Grundziige der Neueren Privatrechtsgeschichte, S. 154.

[70)  Jan Schrider, Recht als Wissenschaft; Geschichte der juristischen Methode vom Humanismus bis zur historischen Schule (1500 —1850) ,
S. 266.

(71) BRAR - BRAIFSE H, AECEE RS & 1 LT SR i 25 G0k 38 i e A S W SR Bl v S 1), A S, el [l 9 e AL i 00 11 2
b o SO TERAR - A - (a2 IR ) 6 305, P IR A Rk A2 45 Hh Rk 2009 47 R, 45 203 T,

(72) Hans Schlosser, Grundziige der Neueren Privatrechtsgeschichte, SS. 149 —150; F. C. v. Savigny, System des heutigen romischen Re-
chts, Bd. 1., , Vorrede“, S. XV; ders. , Vom Beruf unserer Zeit fiir Gesetzgebung und Rechtswissenschaft, SS. 75, 78 =79 (3%, %
LR - KR - VD - BRAEIR GBS SR YA A ) L 55 94 T, %5 98 1) ; Reinhard Zimmermann, Heutiges Recht,
Romisches Recht und heutiges Romisches Recht, S. 11 (3U%, S WERMBAE - SFE/RE (B ik Y0 5RO g A R
fgt) 55 18 31) .

(73)  BRAR - BRI 53— A8 30 ——Pandektologie 33k 2 PEILEEY: " S 0L [ B ] BRAR - Bl (it 5 3) , &7
P, TP E KA RS R 2009 AERR 5 374 1T,
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BT REEEE - SRS EFANERE TR ABRE

S LRI , R Hh *— R BT R 07 U™ Ceine pandektisitische Rechisdog:
matik ) ——“ UL 2K R 7 [ das Pandektensystem , £ it 8% # 7 Pandektensystematik (241870 24K &
W) ], AT 2E B 2 2 I 7 = T3 Y — R 8 B A A 30 DG R I I Bk J e 74

FEP S b T - WIR (Gustav Hugo, 1764 — 1844) K& JL/RA% - BTk 7E - 1375 ( Georg Amold

Heise, 1778 —1851) % %< - 3R B 75 - JLE R W - 348 (Anton Friedrich Justus Thibaut, 1772 —
1840) 4 fEdEZs - Bl EZ « 5 - PR N ETA4% ( Ludwig Arndts von Arnesberg, 1803 —1878) Ji L B
« [ (Julius Baron, 1834 —1898) . J& B Hi4F - =254/ - I 72/K (Ernst Immanuel Bekker, 1827 —
1916) ZAAE - 145 (Eduard Bocking, 1802 — 1870) /K ECH « i % ( Alois Brinz, 1820 — 1887) .
FIR « Aibk/R (Karl Bucher, 1786 —1854) % B /R4% - o8 HEr 32 « fi /R il ( Georg Christian Bur-
chardi, 1795 —1882) ¥tk - IS ( Gustay Emminghaus, 1791 - 1859) . £/R - JE# & /R VY
(Karl Esmarch, 1824 —1887) i FHfEH 7 - BRAEY4EZS - P4 (Friedrich Ludwig Keller, 1799 —1860) .
Zrgy N - KR - LA (Johannes Emil Kuntze, 1824 —1894) (% /RiliFd « FA& /R M {A#4E ( Ferdinand
Regelsberger, 1831 —1911) FEHifE - IR - B 7% ( Conrad Franz Rossihirt, 1793 - 1873) A€t
« JEE MK (Bruno Schilling, 1798 —1870) .25 - W24 - RHEHF (Johann Adam Seuffert, 1794 —1857) |
FIR - IEHEEZE - #RIME - 42 W (Carl Friedrich Ferdinand Sintenis, 1804 —1866) /R - B
ER -G - JEREE (Karl Adolf von Vangerow, 1808 —1870) (Jf R & - H - #%HK( Friedrich H. Ver-
ing, 1833 —1896) . K/R « MIEIRAE « FLAHE/R (Carl Georg Wichter, 1797 —1880) ZEE i - M iy
B o BB 4 (Leopold August Warnkonig, 1794 —1866) (B3 - 1E4F( Otto Wendt, 1846 — 1911 ) 4
R G 24585 Tt Rk 18 38 2 0T 28 A AR i, AU AT D0 T2 DT 2 2% ) TR IR i J 404 s ik 4% 1 1)
DA o

Hphts T 1838 4R R T A & M UliE B B M —— (R UL R ) o TERX AR R,
T A1 PR AT A — B R AR E R, — B AR BTSRRIk A R
B L T ey uiln%e) B2 2 OC E 2L, HAR N “ 4k 32387 M AR AR . B i B i
TETXF LA 2B (R PR v i) Sy 24 19 A Sy iR 2R 7 AT AR G0 i B RS, X b B R 1 R AT AR A 1Y
RRFHE  (HAR AR BRI s B3R, e Iy SR 2R F R AR M P ik L AR E MR P 5
ByikaE g )

i CHean, i I8 - WIAVRIRS BORES - BlvatE - ) ARl E RS M EES %
PROCZ I A B TR AR 3 2R AR . Al A Ry, TERD G RO R E NI Z I E 2R, XD KR
(FER I B A R Z 85500 AR DR AR, Wl 2 U, I HOC R AR B &1, B A Tl g AT
F PSR FA BAE R AR ISR E 700 BT LA, (300 AR A& R ik A i R S R R 2 ¢
7RI AN SR (A ) A S 0935 32 X %A B SCRC , 3 S Y S R
“—Fh L EARA R FAY 17 (eine rechtliche Macht iiber den Gegenstand ) 5% “ 18 i3 ¥ & T4~ A %

(74) Siehe Hans Schlosser, Grundziige der Neueren Privatrechtsgeschichte, S. 152; Thomas Henkel, Begriffsjurisprudenz und Billigkeit: zum
Rechtsformalismus der Pandektistik nach G. F. Puchta, S. 12; Eugen Bucher, Was ist ,, Begriffsjurisprudenz“?, in: Werner Krawietz
(Hrsg. ), Theorie und Technik der Begriffsjurisprudenz, SS. 370 —371.

(75) G. F. Puchta, Pandekten, Neunte und vermehrte Auflage, SS. 1 -10, 16.

(76)  FEJG R R Q2 BB BORE ) o, W BRI o — 2545 1, AR N (Mensch) Bl A (Person ) , 338 53t A 119 18 3 7 B fin LAHf &~
(G. F. Puchta, Cursus der Institutionen, Bd. 1., § 28, S. 68.),
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B 77 177 HE R SC b AR AR R & —Fh S i & AR 1 7 L7
FEE R R, AR ] LGE o A 2SR ARG N 2, X AR Y b 7 T, RT3 R A
TEVEANZ N Z 520 5 (EJR: , FERATE DG &, N LA AE 4R 5 25 A4 T 4 T AU 2 3k (rechtliches
Willen ) SCHAREE BY5200 , B LA, AR P9 25380 70 bt 38 5o A 7 SR DR 5 TR, BRR— 7 1 25 1A R
THAEAN 32 () B &S, (H Eﬁ%ﬁ‘iﬁﬂifiﬁ?ﬁﬁ?ﬂﬂ B BRI 22 M 1 U0 i
I, AR PN 2088 A T 3 B AR DR o TR, R B AR 2 AR AR 23 W D T - — 2 B AR
FIK IR A B9 A[R]” ( Verschiedenheit der Rechte nach der Stellung der Personen ) 37325 ; — 2 A “ 4
TR ZARAYASTR]” ( Verschiedenheit der Rechte nach dem Gegenstand ) 3432 [(80)

M RURIAR B 37 AS[R]” ( Verschiedenheit der Rechte nach der Stellung der Personen ) 3 Xif A3 F]
HEATAr S SEBR PR A NIRRT HE SR A LI R 7 Z B AR 0 — 51, LU AE A AR, kvl LA
RIA IR (FHE) KRR AER R MBS TERFR, G A C FND B AR (35) A = Fl, B A
B AL R B s RS RT A3 S WA P K 0 SR JE A L8V N A AN, N2 25 A b o7
HAVEEA FZ0 , T WAL I 2R J@ AL 2Z 1]t 2 A BRI Y, B NTE SR JE r 1) b A7 5% vl JHE 0
PRRER L TEZIE GEIR ) KA BR TSR ZARALSE R Ab, I 05 B 5 R R R (0 I P A, e, 388 7 1Y) 24
& 2k S A [82)

AR AR B ASTR)” S XS ACR A7 53 2, 2 5000 02 “ BRI 1) & 4K (die Gegenstinde der
Rechte ) 5 “ A H) 2B 19 & 4AK” ( Gegenstand des rechtlichen Willens ) 1 Sk 23 25AR 45 , 3% S AR ) 0 SR 132
BT [ BRI EAR” (A BETR, —JEBURI RN o) — 2SRRI FE 2 i 1 B R RI AR 5, L an , XF AR
AN T BT, BAUA [6] T BAL, 3X FlAS ] e I i 2 b SR 14 (logische Nothwendigkeiten ) Y 22 5 ] .
RR R EAAEA )7 177 (Handlungen ) F1“ N7 B PR A4 5E 2244 Z AU ( Berechtigten ) HEERTES,
B EARATRE S IR AT REAH TR AN . ILRIE L T 5 2R, (1) XA N BYALR ( Rechte an
der eigenen Person) : A#&4% ( Recht der Personlichkeit) #1544 ; (2) X7 #)#X ( Recht an Sachen) : filf 5 #¢
FIHBEIAL 5 (3) % (M) 1729 BIAUH] ( Rechte an Handlungen ) : f5i4%; (4) SZAUA Z SN X AAL (Rechte
an Personen aufler dem Berechtigten) : KRZE(UFIH) B Z KA F 24 (5) (W) 6 A Z AT H
TR AL - AR AR AB I 77 A 83

NG5 5 B i R BB BOR ) F2A 8 o Hi, 55 1 =3 an] IR S 5855, 43
BITHE“ RALE” R R” (N BRI A BRI Y 7 Az 5200 AR B DR ) 1 R L XA
FRRAYN 45 8 554 -8 i ie EMACRR R, BISE 4 G “ XA NBIBECR]” (55 1 3 A4

(77) G. F. Puchta, Pandekten, Neunte und vermehrte Auflage, SS. 46 —47.
(78) G. F. Puchia, Cursus der Institutionen, Bd. 1., § 30, S. 72.

(79) G. F. Puchta, Cursus der Institutionen, Bd. 1., § 30, S. 73.

(80) G. F. Puchta, Pandekten, Neunte und vermehrte Auflage, SS. 50, 71.
(81) G. F. Puchta, Pandekten, Neunte und vermehrte Auflage, S. 50.

(82) G. F. Puchta, Pandekten, Neunte und vermehrte Auflage, SS. 69 -70.

(83) G. F. Puchta, Pandekten, Neunte und vermehrte Auflage, S. 71 und Anm. (a). FFE35H A, ﬁixf+<{£%ﬁﬁfﬁﬁﬂf¢>> U\&H
b A Tt 5 AR R HES T AT — R R CH i, 48 PR BOAE RS 1 28, 336 0 b AL R W AT R AR P
2 XA N BB ), T EL* SZAUNZ MG R AAL” F0 e A SZ AT o AR ER 1 3 AAL” Lﬁﬁﬂ%f}'&ﬁﬂhﬂ’]i@?ﬁ H:!llil ,“XF
HAN AR (5 X FATLL A9 AN B ACF]” [ Rechte an Personen auBer uns]) F1“ % A FATH X A4 (Rechte an in uns
iibergegangenen Personen) (G. F. Puchta, Cursus der Institutionen, Bd. 1., § 30, SS. 73 —=79. Also see Christoph — Eric Mecke,
Begriff und System des Rechts bei Georg Friedrich Puchta, SS. 707 -761).

(84) G. F. Puchta, Pandekten, Neunte und vermehrte Auflage, SS. 19 —174.
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B2 B AR ) S AR (SRR 2 B BTATRL 5 3 R A LA A
B 554 B 55 R ) S5 6 A MT R IORCRI” (4 1 8 i — M2 7 5 2 3 A5 12
) 555 T AR AR [ 1 T RT3 2 T IR FA0AL 55 3 36 SR ) 5565 8 4
“HORBC A1 AT A2 B ARG 553 S ARBUIRE A4 AR
S BRI A 6 R RHE 48T B R RAUR ML (Indignita) | 59 JEAN, BRESE
T AREECLAO A (55 9 250) , Wit ARALZ A= (30

PRSI0 BT DL SRR (1 i) A R BUR L B — BRSNS 32 PSR 8 U
OB ~ B I 7 ) A EAUR RV B R0 A TRAY" IR “ TEli 0™ R, R (e
PR LA PRSI B ELAESE R REAKBERE 10 ¥ B0 4 L (Rechisfindung) TARRGAr
* IEWBAHEA 22 T4 (die logische Art der richtigen Subsumption) B, il it CUR ) 510 1 £t
(PR FEZ I ) Hak B0 0 1 510, SPE ISR R ERE . LI, PRSI 3 P
R 282 S )5 4 R M, SUPFRIA ) 2 — B 2 03 R Sy L5 7

AR FTEON TS8R R —F (UL SE) TR A GRHE A RIS T TAR R o
Y AT R

PN S UL R

Jo A 27 R R B 0 2 U, JEHR L RG0S R 7 s AT TR T TIRHe, than, # 44
F R FIR - ek (Karl Larenz, 1903 —1993) f- H r 2 19 (35718 ) ( Methodenlehre der Rechtswis-
senschaft) 5 2 A7 5C“ 19 2 PR ERE 2" iR b DU B C A BRARAl A 1 50558 09 “ & i R
Tk IR Aol T R 08 AR (003 2R A e gl A TR 2 e RO U A R % 1) M 1) 4 3 ( Beegriff-
spyramide ) (8 7E SR ME AR 9 4 73S oAb TR S TSRO “ B LA BEE” (der | hochste Begriff)
e T (ZETE) IR Z b AR BRI TE R i — R NG — D) 09 4 SOOLET R R AT (&

(85) G. F. Puchta, Pandekten, Neunte und vermehrte Auflage, SS. 175 —791.

(86) G. F. Puchta, Pandekten, Neunte und vermehrte Auflage, SS. 792 —796.

(87) Franz Wieacker, Privatrechtsgeschichte der Neuzeit unter besonderer Beriicksichtigung der deutschen Entwicklung, SS. 399, 436 f. (7%
PSR - 4ET TR GRACAAE ) R, 55 386 UL, 45 418 —419 W) ; Christoph — Eric Mecke, Begriff und System des Rechts
bei Georg Friedrich Puchta, SS. 700 -707; ERAR - Yo7 (WAt &2 BE) 45 372 373 7,

(88) S ULEF [ SUNEA I RN, ——3feuk iRk IR Ty 207 LA IEIT ) 2005 AR5 3 1,56 3 I,

(89) Karl Larenz, Methodenlehre der Rechtswissenschaft, S. 19. T K2  ZE PSR Z B, B &A/ ANii a3 “ L& 471" —in ok

PRI TR A BT BRI o L, FERI - B s AE 1932 4R BT Y (IERTE L5 R 25 1648 ) — F5 o Wl B U A 4
S einer , deduktiven Begriffspyramide ) JeiA D s MR JeH R R BRHS AU R Tyt ML 36t 7 S 0o A oo )
T ZE AR A AR 22 07 M A ) R A, Ao SRR - TR I 20 A R A AR, AT T ARG, ) L S0P I 2 28 TE b 13, 3
R AR E ST BRI E 4SS A AR SR I AT L Ao AR Y 4 5 DA 57 M S v 4 3 L R ( Philipp Heck, Be-
griffsbildung und Interessenjurisprudenz, J. C. B. Mohr, Tiibingen, 1932, SS. 67, 73, 159, 165ff. ) ; fl[# L &5 EF KB X
- W. HBEE 4802 (Franz W. Jerusalem, 1883 —1970) T° 1948 4F it i (EE LA i 2 M EL 2 S & 7087 W EEE
ECAEHEIEMIA R 8 A R (die Pseudosysteme) , 55 “ ELIEMR R (STHETHEL - RIRKRFTHEN 00 MRS & 7387
X} (Siehe Franz W. Jerusalem, Kritik der Rechtswissenschaft, Verlag Josef Knecht — Carolusdruckerei, Frankfurt am Main, 1948. S.
133 ff. ; ders. , System und Begriffsjurisprudenz, in: Werner Krawietz[ Hrsg. ], Theorie und Technik der Begriffsjurisprudenz, Wissen-
schaftliche Buchgesellschaft, Darmstadt, 1976, SS. 308 — 309; Hans Schlosser, Grundziige der Neueren Privatrechtsgeschichte, S.
153) o 49K, IR M PRI 22 RN AT (PR S5 ) A5 BRI I DR B 0 1 227 BRI & 7387, Wt 2 3, “
SR A TS Z U] BE AU X RS BRIE T 1912152 ( Siehe Thomas Henkel , Begriffsjurisprudenz und Billigkeit; zum Rechtsfor-
malismus der Pandektistik nach G. F. Puchta, SS. 46 —113),
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) AR 1] 1208 IR A8 B B 2D B8, oA Tt 25 48— (L& ) B ) 2 R0 A T T, &89 — )2 N —
J2, (WE&) P AE v B FIH AR, AR E) 1 . S (DR MY 3 s FR ) AR AT, e B2 ( ED AL
PREF AT REPE) W AR /N, Wi T 5 N AR, 8 B 5 T4 A8 i 90 ] (0 480880) ARG
WN—Ade— R (ein allgemeinster Begriff) 37 3 (#E& a7 R 1Y) B8R 2 b, AATTMATART ik S5 % 3d
ib— RGP R AT, REAEAE YO R AR PE 1 i AR th AR B 8 X A e — R & 2 T T A A &
AR AR A S AR B R R, I 4 — A1 A R (W BRAR A A S 00) VR 3 X — P B 8 B MR
2, AT ATV R A AT L B30 b o LA S e

IERUR ARG, FAC RN , B A 36 T T B0 P L ARk 24 1) “ MRS A B B B
B HRAARFR Z i, I HLPR T P 208 & ke Ok “ T2 &3k (formale Begriffsjurisprudenz ) , 2
AT — A LR Y A7 IR i 32 )7 (juristischer Formalismus ) 47 73 00 45 2, WFEIE
B E B A e UL R 7 B 2 B (R R A O EE I R 7 iRk ) J& T 1%
SZHEFE X7 [ der rechiswissenschaftliche Positivismus, F 24038 42 e @ s ZZ 9 B ok« 4E W 52 /K ( Franz
Wieacker, 1908 —1994) {15 UG, X 52 —Fp “ 272 5 3= 7 (der rechtswissenschaftliche Formalismus) , H:
FEASTE TR 2 R S, I vk 2 A B S A B BUA R E R & Tk Thig |, HOri d iy e CGRT
Ji S B YR Y ) RS 3 R R w2 3 35 k2 (die formalistische Rechtslehre) (92 “SEyE 3
S T T S R I T AR T 5 5 v 2 B S B R] (03 BRR SIIE 3 S0 s e A 3 T
ARG , U FW AT G, A A& AT 59547 (Die Sache also dem Begriff, satt der Be-
eriff der Sache angepaBt) (9%

IR - 1 - HBARAE 1852 4F (AR AR Rk 2 R A (F L RRG #) 55 1 &b
BERRA I, ok — R 25 ol [ MR 1) o “ 98 DA M 20 A s B A - o B I Ay - i
& (Dem Ankenken des groBen Meisters Georg Friedrich Puchta) | (950 ARAV AN, BRARAE 1858 4F Hi R
(B Sk g ) 28 2 55 2 30056 39 —41 & k2 “ e H Ri” (Theorie der juristischen Technik ) Y
Wik gD T A AR PSR TJ7 6" (die |, naturhistorische Methode ) ——— i Ir i i

(90) Karl Larenz, Methodenlehre der Rechtswissenschaft, S. 20.

(91) Karl Larenz, Methodenlehre der Rechtswissenschaft, SS. 20, 24. 48K  “HE & k24" ( Begriffsjurisprudenz ) —i& I AR R 8 7k 15 A1,
AREAEFE - Rkt SPR 1, tb—ARIE R R [ T HOMAE 1884 45 H AR 1ECEE 2 LAV S0 ) o BEARTE X AR 3 1
R DA S T IR OBk YR S R T M SRR 1 — Pk B FR R ME 54 247 ( Rudolf von Jhering, Scherz und Ernst in
der Jurisprudenz, Druck und Verlag von Breitkopf & Hirtel, Leipzig, 1884, S. 347),

(92) 412 FRE [ 2 3 AR RS, BT © 122 TEIE 32 U7 J AR FONTE 2 RO R M8 5 5 B PP 0 i 2 M GRS Y 9 B~ 10, G 98 B
FEBNERR P — 1 Hh i BE S50 AR A S PR AR S T ol B2 S5 ST I AR T R R AL SR 2 A0 i 2 i R B L
VEJRIBR T 1E 1 186 5% 18 22 #i 24 T4 ( Siehe Franz Wieacker, Privatrechtsgeschichte der Neuzeit unter besonderer Beriicksichtigung der
deutschen Entwicklung, S. 430 ff. [P, 2 Wik « 480 55 /R : (IEACAAIL S ) N, 28 415 UK LAR 15 Gerd Kleinheyer, Jan
Schrider, Deutsche Juristen aus neun Jahrhunderten : eine biographische Einfilhrung in die Geschichte der Rechtswissenschaft, S. 9 f.
[D0F, Z IR RS - SE3RNIGR 1 - % T8 S U A SRR E W2 28) , 55 10 = 11 5] 5 Horst Heinrich Jakobs,
Wissenschaft und Gesetzgebung im biirgerlichen Recht: nach der Rechtsquellenlehre des 19. Jahrhunderts, SS. 12 —24, 128 - 129 [ X
VR, S R - WKL - MR . (19 a0 fl Rk Rh e S ar k) L5 3 - 17 B, 5 126 — 127 U] 5 Thomas Henkel, Be-
griffsjurisprudenz und Billigkeit: zum Rechtsformalismus der Pandektistik nach G. F. Puchta, S.33),

(93) Thomas Henkel , Begriffsjurisprudenz und Billigkeit: zum Rechtsformalismus der Pandektistik nach G. F. Puchta, Bohlau Verlag, Kéln/
Weimar, 2004, S. 28.

(94)  Horst Heinrich Jakobs, Wissenschaft und Gesetzgebung im biirgerlichen Recht: nach der Rechtsquellenlehre des 19. Jahrhunderts, S. 70
(DU, S WAR R - R RA - ARG (19 28 R RERE 5501) 86 3 - 17 38,56 65 11) .

(95) Rudolf von Jhering, Der Geist des romischen Rechts auf den verschiedenen Stufen seiner Entwicklung, 1., Druck und Verlag von
Breitkopf & Hirtel, Leipzig, 1852.
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PR TR (die produktive rechtswissenschaftliche Methode ) 0900 H: 3= 3540 45 = AN FEAS f $7E By
B (1) “ P2 M953 077 (juristische Analyse , 2SR AL ) , BN/ #7 SEAE 1L () 0, il s
“PEFRE” (Rechtsalphabet, BI040 H 5% ) |, JE A & @A i HoR——" 284627 (die Chemie
des Rechts) ;(2) “#Z 1 F” (logische Konzentration, 3= Z J& i/ i “ Bk 45”7 ( Verbinden ) A1 “ #E F1”
(Zusammendringen ) f{) 5 325, I\ BN BEAT A9 922 2 PR £ S 5 (3) “IR R A9 ##4” (systematische Kon-
struktion ) , BIYE 9 SR 5 50 00 05 1 IR BIVE R A, Al L — 1> 58 2 (1 kA3 B (jurisitische Korper) , H
AMEIE SR AR R . BRI ELE I R =S EEA 3RV E R B, 1 AT G BOR MU W R B
A =R [ B S2iE 2 M 78 35 322 U] ( Gesetz der Deckung des positive Stoffes) , “ JG7 JE M) ( Gesetz
des Nichtwiderspruchs) , “ EEEH £ H: " ( Gesetz der juritischen Schénheit) |, Ff-H2 “ i & A9 844 ” B R
“B RN (Hohere Jurisprudenz ) , AH R b, DU 527 0 43 A7 A0 2 48 G A b B O < BXAIR 2
W27 (Niedere Jurisprudenz) 7 783X L, filAS (U8 [ AL 52 T 5 6538 19 B X MR & L AL 1
27 D T HAEE SR A 0 B Ay R I A [ e, HEARTE e AR A R SR A R I — 1)
TEARA AR : “ BE SR AE PRy, BT H IR, SR 5 A2 B i (BEE) o 1 554 B A X RE 17 22
#H 71 (diese befruchtende Kraft)------ PO8L ] WOt MR AE AR S — B B (1842 — 1858 4F) B & 7E ik
B0 AR T R R ke Y 9%

M HL, T2 A2 5 b VAR A 8% RN , 76 19 H 20 v s 10T ) 4 [ ks 2 v g i o 30 T DA A RA T
(R AFRZR A 0 — b e 2= 5 AT TS 1 R DA 2= BB Sy i B el P o 1) IR 3
SRR WHRHR , HITE T — A & G T I 2= IR—— i S UL 57Uk ” ( Pandek-
tisten , — % R A 5@ W24 YR B W AR U AR 2R ) SO TE RIS 2EIR , S8 A T IR R A R IR
F kg, o 19 20 AR PR B R ) Y SnBE BE0E T I8 S A BB LA, S TP RN — N LDk
AR — A RE A kA (Ein Volk, ein Reich, ein Recht, W% —R . —F ,—¥")

(96) Jan Schroder, Recht als Wissenschaft: Geschichte der juristischen Methode vom Humanismus bis zur historischen Schule (1500 - 1850) ,
S. 249.

[97)  Rudolf von Jhering, Der Geist des romischen Rechts auf den verschiedenen Stufen seiner Entwicklung, II. 2., Druck und Verlag von
Breitkopf & Hirtel, Leipzig, 1858, SS. 334 —389. 5 Il Karl Larenz, Methodenlehre der Rechtswissenschaft, S. 24 ff. ; S M (K
FIRE G ) B 0, 55 51 - 71 T, 55 100 - 116 T,

(98]  Rudolf von Jhering, Der Geist des romischen Rechts auf den verschiedenen Stufen seiner Entwicklung, 1. , | Einleitung®, § 3, S. 40.
(BUF,Z W RME (R 505k ) 58 W, 58 11 1) 5 55 W Thomas Henkel , Begriffsjurisprudenz und Billigkeit: zum Re-
chtsformalismus der Pandektistik nach G. F. Puchta, SS. 35 -36, besonders, Anm. 180.

[99]) Siehe Franz Wieacker, Privatrechtsgeschichte der Neuzeit unter besonderer Beriicksichtigung der deutschen Entwicklung, S. 400, Anm.
77 (BUF, SRR - W TOR : GEARFAL L) R, 26 387 T, 1 21) o ANid, 1858 4E 2 J , HISHR A ik 27 i e 1) H 9 J7 1k
#1” (die zweckmethodische Phase) , BVMAME &R 245 ) R 5 k2 o BGH, ok B 35 40 2% T — IR0 1 8 i R 5%
FERMER S — Rk, TR TR AR A TR o MO A IS N AR TR 1 A TG A AR A 5 A I 22 8 T 2R
1), TR AR B85 R IT SR A A RS2 I, J5 35 AT AR AE B 5 2R A5t A W] B JC L 45 1 (Rudolf von Jhering, Der Geist
des romischen Rechts auf den verschiedenen Stufen seiner Entwicklung, III. 1. , 4. Aufl. , Druck und Verlag von Breitkopf & Hértel ,
Leipzig, 1888, S. 321), FECEE2: BITIES /"™ ) o BB E T 1S T — R SCRE (TR A S i R I ——— LT F) (Im
juristischen Begriffshimmel. Ein Phantasiebild ) , #3055 3 AR AR AE A (T4 BEAS 2 o 4 BEIORR A0 6% , 5 5 1 S 48 At
WL 2pe | H B EAE M 22 5 L A T H% 4 Je 2R il T “ 224 & ( Begriffsjuristen ) ( Rudolf von Jhering, Scherz und Ernst in
der Jurisprudenz, SS. 247 -316) ,

(100) Reinhard Zimmermann, Heutiges Recht, Romisches Recht und heutiges Romisches Recht, S. 14 (3%, WIER M - FFERIR & .
(B Bk CYRE SR B W RIEAE S ) L5522 50)
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AR A 0w
MRS, FRATUE, BB AR A 1 = 4E Je — i T ISR BRI R 3L, FAT7ER
PUTEE 19 20k B I S, 46 AN BE G 10 B 220 M5 A B XA — (o A R AIE 2 K, A R 4k Je (1Dt
A I A B (HIXOF N B, AR A A AR LA L AR R BRI KA B . T L, B R
* YRV O IR U, T RIE AR AEAT HUZ UCRTILAR BE 77 ( Anschauungskraft) 55 5 U g%4E )2 i A nl AHAEIFIE
HE 19 20 30 4RAGE , AR R AL S d A 1 s 52 4 ) F R k2 05 1 By g b X ad
TEE4EE

Georg Friedrich Puchta’s Construction of Legal
Science: Theory and Methodology
Shu Guoying

Abstract ; Georg Friedrich Puchta stands alongside the Roman strand in German historical school of
law. He proposes a triple theory of law’ s sources including conventional law, statutory law and law of
scientific deduction, which becomes the keystone of law of scientific deduction and the theory of law’ s
sources initiated by historical school of law. He maintains that law of scientific deduction is “the product
of pure logical deduction” , which is the straightforward description of what jurists have said and can be
attained by the unique methodology of “the pedigree of concepts”. Apart from that, Puchta develops
“Legal Dogmatics of Pandects” in his Textbook of Pandects published in 1838, thus having an impact on
the emergence of the doctrines of Pandects’ school in the late nineteenth century.

Keywords: law of scientific deduction; historical school of law; Roman law; Pandects; Puchta

(FEGH: LER)

(o1 AR AR A R R AR Y A E RO T e S A SRR I — AR R AR T R R R 4 ) B A
SERXAMEIAG R — AR (S ILWRAE R - (FF S gt (=) , 7 45 EN 447 2003 4ERT, 58 127 T0) o WA E gt — , I 1873 455
FHEAR — AR5, — B E , — A~ 54 ” (ein,, Volk“ | ein,, Reich® | ein,, Kaiser ) i) 15, (7 5 [ g #0) S2tift, 1900 45 1 A 1
H TR P 28 A3 ) (Deutsche Juristen — Zeitung ) 78 F A48 A2 AR U © — A R — A>3 [, — #8357 (Ein Volk, ein
Reich, ein Recht) ,

(102)  Franz Wieacker, Privatrechtsgeschichte der Neuzeit unter besonderer Beriicksichtigung der deutschen Entwicklung, SS. 399 —400 (7%,
ZULIRIR - AW e /R GEARFAIL L) T, 27 386 - 387 TiT) .
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KB KL ESE b ) A i PR
RaA & ke

B OE.RE R AR AR BCER R E R 6 B AL B R A R R AR AL P S BUE R S
#8939% , TR KA, X — O EIK, FHEE ARETREREMB, HFEEHKE L, FF
THRFEAFTHAAPCHIEZRFEDFFHN, AELSHREIZEREE BEKEARLEA, RBL
TRl s E, §TALIARTHLINEBREZE ARFA LR S TALER, Kk
FABREBSHTAREAR, mABRNZELIAH, ALEET ARFATRRETIIK, KEFA
B HEHCRE, FEM-FREBAL, 2R L X2 R AFE S LB Rkl EHFIFE FIASA
A R TG S EMMA R s R BRI RER ERR T R A LB ST REEFGA
HAREHD T, ABEARERRXAHFT., B, REALEE SR GHF LT AR EGIL
Bl R RRFR EA RA 6 R, H 2 R R 69 R AL 3R BB b e 33X, T K ] A B A R
AAE.

KR RAFKRE TRE FEAERBFADL AHHIEHK

H /U = a2 DOk, RHE O — YOS FR ERA R SCE R MR R 2014 42 6 i degxii I
PR AT/ INA B — W WA DL i € O T R AR S oy TR A A 2R DL ) (LR i R
W)™ AN LT wD O AR DTS ) o A — SO 5838 WA N 5 2 R UL D R IA AT 2k
SRR R BEVEREIE” , OF Bt AL R BRI LR — SO RARRMLE 1T Rk
LU A EAR P, e — T B N A S 35w IE N B A B B A LT T P R R RO T SR
FIEALR AR SV 3 ik B SR RlA A B 51 AT BUS B B, X =2 TN B A 491 4%
e} 33% 52% M1 15% o L, FifEF o 3R I G AR e 00 5 — Ml s 7 E T 1R

2014 4F 10 A, +/\Jm DY rh 4o 20 A 8 € rpr e v ol 56 4 AR 1236 B o B R TR el Yy R )
CLAURRIFR QO ) ™ ) H “ HEE LR L TTEMBIERAL Ll Al B A, 3 m HRAE 3R IR Rl K-F- 14
B R BUEIG LT IR — I Z N A, 2015 4F 2 e N Rk Be A 9 CN Rk Be 3 U A TLAF
AN EL (2014 - 2018 ) )R SL L E DUVRHI R MLUAE O S B A BE N B3 B IERLAE kAl L et e
A A . S AR, B N RIS BE A T (S8 TR R Bl A i 8 UL (2013 - 2017 4F T AE:
MK ) (2015 AEAETTRR) , 42 2R ST A 58 H B B , & B 2 K 9 M B3R Lo

SR, BB SO AR R P 5 | K T A IR, B A, R A AL B A 2 S EO R AR R
TR K EMELLEEA GUB, LABCH B T R AR SR B AN, BEE S SO C ] A

o MK AU RS B AR BRI UK, bt KSR S B g A
(1) A4 A e m) i B 58 Ak A (A Bl s TR0 8 7, 51 BT %6 M http://news. xinhuanet. com/legal /2014 - 06/15/
c_1111149887. him , fig J5 8 5] :2016 422 F 29 H,
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T B 2 BEGAE BRCE RIR R I, BB IO = e — S0 R Tl DX, JE R 3 M XA BE AR st 2 A
B SR TET SN o TS 24, BB A S ) AR Al 2 e HEA T O B v B A AR RS [ RN A
BRI B IE? DS AT T IE 7 AR SO XM O 28 B0 04725 4 1 S b T, X a4 ] i 3
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Limitation of the System Reform of the Specified Number of Judicial Personnel
Chen Yongsheng & Bai Bing

Abstract; It is required by the reform in the system of specified number of judicial personnel that
the proportion of judges and prosecutors should not exceed 39% of the establishments of the political and
legal special organization. It is proven by the practice that the proportion is too low, and because of
this, the phenomenon of resignation of judges and prosecutors becomes severer, and working pressure of
Judges and prosecutors becomes heavier, and these may cause the alienation of the judicial reform which
aims at trial centralism. The proportion of judges, prosecutors relative to the population in China is only
a little higher than the world average. The proportion of judges, prosecutors relative to the population in
the socialist countries or the former socialist countries is generally higher than that of the other countries,
and the proportion in civil law countries is generally higher than that of the common law system countries.
The proportion of judges, prosecutors relative to the population in China should not be too low as China
is both a socialist country and a civil law country. The number of cases handled by a Chinese judge per
year seems less than that of the other counties, but this is caused by a variety of factors which are quite
different from those of the other countries, for example, the standard of accepting cases by courts, the
diversion mechanism to the litigation, the proportion between judges and Judicial support staff, and the
administrative burden undertaken by judges in China. As far as the cases trialed by ordinary process are
concerned , the workload of a China judge is about the same as that of the other countries. As a result,
we should properly increase the proportion of judges and prosecutors, and determine different proportions
for the courts located in different area, the courts of different types and the courts at different levels.
Besides, we should strengthen the construction of supporting system and increase the number of judicial
support staff.

Keywords : reform of the specified number of judicial personnel; limitation; proportion of judges,

prosecutors relative to the population; the per capita number of tried cases
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The Study on the Claim of Real Rights of Immissio
Xiao Jun

Abstract ; Because of the defects in the content of article 90 of Real Rights Law, there has been an
academic debate about its nature, and in the practice, people can’t utilize the claims of real rights to
exclude the emission and obtain indemnity. From the perspective of history of private law, this institution
is originated from the actio negatoria in Roman law although its function in the modern civil law has
expanded to the protection of interests of healthy living and the peace of living environment, but the
foundation is still on the real rights law. By the traditional doctrine and Chinese practices, we can
construct the complete norms in the structure of existing law, which also laid the foundation for the
future improvement of the Chinese Civil Code.

Keywords: immissio; criterion of normal tolerance; actio negatoria; claim of the indemnity
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Three Interpretative Issues of the Legal Protection of Possession
Zhang Zhengzhang

Abstract: The norm of the damages compensation action of possession in article 245 in the Real
Right Law of the People’s Republic of China is a kind of norm foundation of claim, rather than a kind
of transmission norm. There are obvious differences between the norm foundation of claim and the
doctrine of liability fixation. In the nature, the one year in which the possessor may require possession to
be restored on account of deprivation of possession is a kind of dilatio peremtoria ( ausschlussfrist), a
period in which all kinds of claims of protection of possession can and necessarily be applied based on
real right. Possession is a kind of fact, rather than a kind of right. It may be based on right/rights or
not. Possession may be deprived or disturbed. The loser in the right — based action has the right to put
forward possessory action and vice versa. The lawful possessor has the right to put forward possessory
action either the possessor is deprived of possession or the possessor is disturbed in his possession by
unlawful interference. Whether the possessor has the right to put forward petitory action depends on the
scope of protection of tort law.

Keywords: deprivation of possession; interference with possession; foundation of claim; possessory

action; petitory action
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Revisiting the Chinese Styled Board of Supervisors: How It Gets Failed?
—An International Comparative Perspective
Guo Li

Abstract: The Board of Supervisors (BOS) of Chinese listed companies is widely condemned as a
failure. Though seemingly well balanced in book, it has almost never achieved its goals in practice.
Drawn from a thorough comparison with Germany and Japan, this paper identifies three factors explaining
such a malfunction; the misunderstanding and misplacement in transplant, the incompatible and often
disoriented multiple objectives, and the prevalent control pattern of Chinese companies. The key to
further reform and improve the BOS is to narrow down its focus which fits best into Chinese circumstances.
It could also be considered to allow companies to choose their own corporate governance model out of
several basic options, as available now in Japan.

Keywords: board of supervisors; corporate governance; independent director; employee protection

and participation; revision of company law
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On the Definition of the Concept of Supervisory Independence
—By Reference to German Corporate Legal Norms
Yang Dake
Abstract: No matter in Germany or in China, it is a tremendous project to realize “supervisory
independence”. Through long — term close communication with both the academia and the practice,
German legislators have accumulated comparatively mature legislative experience in defining the concept
of supervisory independence (including before and during service) , and in particular, with the enactment
of German Corporate Governance Code amended in 2012, Germany will take the lead in accomplishing
this project very soon. Whereas in our country, since the current corporate legislation only stipulates
negative position qualification from the perspective of “resume stain” of the supervisor candidates, without
paying necessary attention to the maintenance and loss of the supervisory independence during service,
hence, while serving their posts, the supervisors are still bothered with “conflict of interest” and
inappropriate interference from majority shareholder or the management representing the majority
shareholders. In view of this, it’ 1l be a long and arduous process to achieve “supervisory independence”.
Germany’ s broadening of the causes of loss of supervisory independence makes it more difficult to clarify
the concrete contents of supervisory independence. Thus it is necessary to reasonably define German
current open concept of supervisory independence in expectation of shedding light on the possible direction
to realize the “supervisory independence” in our country.
Keywords ; Stock Corporation Act; German Corporate Governance Code; supervisory independence ;

conflict of interest
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(22) Id. at 180.

(23)  Kurt Jessnitzer/ Gunter Frieling, Der gerichtliche Sachverstindige 6 (10th ed. 1992).

(24)  See Timmerbeil, supra note 5, at 185 —186.

(25) Id. at 180.

[26)  Stein/Jonas — Leipold (Fn. 8), § 402/2.

[27)  See Timmerbeil, supra note 5, at 165.

(28) Id. at 164.

(29) Michael H. Graham, Expert Wiiness Testimony and the Federal Rules of Evidence: Insuring Adequate Assurance of Trustworthiness, 1986
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(37) See Timmerbeil, supra note 5, at 171.

(38) George C. Harris, Testimony for Sale — The Law and Ethics of Snitches and Experts, 28 Pepp. L. Rev. 1,2 -3 (2000).
(39) Id. at2-3.

[40]  See Basten, supra note 17, at 190.

(41]  See Timmerbeil, supra note 5, at 171.

(42) See Harris, supra note 38, at 8.
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Identification and Analysis: Categories of the Systematical Position of the Expert
Assessor in Civil Litigation
Bi Yugian

Abstract: Under the historical background that division of professional legal significance is great
and evidence rules have been developed, looking from the basic structures of the courts’ experts and the
party’ s experts models of the two major legal systems , dealing with major problems in the litigation, the
Anglo — American law system is based on the mode of court auxiliary expert supplemented with parties’
expert, while the civil law’ s adoption is quite the opposite. Expert assessor in civil lawsuit system is a
kind of new things. Professional identity and systematic position of the expert assessors are still
controversial and not clarified, therefore examining its legal logic relation matrix involved in the category
is of important value for our country’s legislation and judicial practice.

Keywords: civil litigation; expert assessor; systematical position; relational category
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Chinese Theory of Good Nature Is Compatible with Rule of Law
Refuting the Opinion that “Evil Human Nature Is the Basis of Rule of Law”
Guo Zhong

Abstract : In recent years, some scholars consider that the western rule of law relates to culture of
evil human nature, and Chinese rule by man relates to culture of good nature. But some great western
ideologists advocated that rule of law didn’t allege original evil human nature. The theory of evil nature
tends to despotism instead of rule of law. It is impossible for the theory of evil human nature to leave
liberty and morality for human being, and the theory ignores the moral purpose of rule of law, so it can
not sustain the theory of rule of law. Chinese theory of good nature is the reason of Chinese moral life,
and it does not lead to rule of man inevitably. In ancient China the theory of restriction of powers didn’
t appear because of the limitation of Chinese social material living conditions. The theory of good nature
doesn’ t neglect the evil power, and it can be compatible with modern rule of law. This ancient Chinese
theory of good nature is better than the theory of evil nature in safeguarding liberty and human right, and
actualizing rule of law. It is the humanity basis for rule of law in the aspect of purpose and actualization.

Keywords: the rule of law; theory of good nature; theory of evil human nature; culture
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“Bringing Courtesy into Law” and Its Amendment in Modern China
—An Empirical Study of Codification of Civil Customs within the End
of Qing Dynasty and the Beginning of the Republic of China
Zhang Hongtao
Abstract : During the evolution of civil customs from “personal customs to social customs ( regional
customs to national conventions) to State law” , facing the national condition predicament due to the
impact of population, geography and imported judicature mechanism, the legislators in modern China
had to choose the way of top — down moral pragmatism. They “copied” the historical process of “bringing
courtesy into law” ; moralizing the national condition predicament for civil customs’ codification. They
attributed it to the civil customs’ characteristics ; fragmentary, feudal , backward and untimely. Depending on
the function of saving mechanism of moralization / ideology and other functions, rule by law in Modern
China has been realized quickly. Meanwhile, rule of Law was led to the path of eliminating Chinese
culture and disembeddedness. Thus rule of Law in China needs a legal ideology of bottom —up technology
pragmatism urgently ,which can promote “rule of law” to technical operation level. Rule of Law in China
also needs an embeddedness approach of codification of civil customs embedded in Chinese society.

Keywords: codification of civil customs; national condition predicament; “bringing courtesy into

law” ; moral pragmatism; technology pragmatism; embeddedness approach.
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Constitutional Changes to the US “Compact Clause” and Its Implications for
China’ s Regional Legal Governance
—From Dual Federalism to Cooperative Federalism and Currently New Federalism
He Yuan

Abstract; The US Constitution’ s “compact clause” has made interstate compacts the most important
regional legal governance mechanisms in the US. Regarding “Congress consent” , the US Supreme Court
has formed the “double functional federal authority” standard. Only interstate compacts violating federal
supreme authority require Congress approval. Changes to the “compact clause” in the US Constitution
reflect power conflicts between federal and state government within evolving government systems from
dual federalism to cooperative federalism, and currently, new federalism. Based on the American experience
and China’s national conditions, “the lack of a direct constitutional and legal basis” in regional cooperation
is resolved by applying three theories in stages: constitutional amendment, law perfection and constitutional
interpretation. Intergovernmental disputes are resolved by an integrated system of four settlement mechanisms,
namely, administrative agreements term, mediation through a higher common authority, through arbitration
and court proceedings.

Keywords: US Constitution; compact clause; constitutional changes; functional federal authority

standard ; regional legal governance
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(26) (ALY DECAES 5 55505 1 X I B fdi F AYFEE 2 the law of the country where the award was made,

(27) Vgl. Das tiirkische Gesetz Nr. 5718 vom 27. 11.2007 iiber das internationale Privat — und Zivilverfahrensrecht ( Ubersetzung von Hilmar
Kriiger und Fiisun Nomer — Ertan) , in: IPRax 2008, 283 —290.

(28) Vgl. Slowenien: Geselz iiber das international Privatrecht und Verfahren ( Ubersetzung von Claudia Rudolf) , in: IPRax 2003, 163 —
175, 53Z DLAR I B 283 : (A1 IR DR AAE S G 18 ) , b Rl ok 2 Hh Rt 2011 SRR, 56 213 TE,

[29) See Gary B. Born, International Commercial Arbitration 577 (2d ed. , Kluwer Law International 2014 ).

(30) ICCA’s Yearbook of Commercial Arbitration, XXVI (2001), 291; Swedish Supreme Court, Case No. T 1881 =99, 27 October 2000.

(31 Hi it 1999 4F M MRk ) 56 48 JHLE , fE M ER ML A Btk PR 3R EHSU5 24 35 R i A o 1 0] RSk IR — B B R, Pk by
VGE AR AR Fr O A T sl R A T E R A R . See Born, supra note 29, at 510.

[32] See Alan Redfern, Martin Hunter, Nigel Blackaby & Constantine Partasides, Law and Practice of International Commercial Arbitration
para. 2 —89 (4th ed. , Sweet & Maxwell 2004 ).
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(33)  Michael Stiirner/ Christoph Wendelstein (Fn. 15), S. 473, 478, 480.

(34) [1993] 2 Lloyd’ s Rep. 48.

(35) [2002] 1 Al E. R. (Comm) 627.

(36) Sulamérica Cia Nacional de Seguros SA v. Enesa Engenharia SA, [2012] EWCA Civ 638.

(37)  See Born, supra note 6, at 822.

(38) ICCA’s Yearbook of Commercial Arbitration, XXII (1997), 800, 803 (Swiss Federal Tribunal) .
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(39) Vgl. Brodermann/Rosengarten, Internationales Privat — und Zivilverfahrensrecht ( IPR/IZVR), 7. Auflage, Verlag Franz Vahlen,
Miinchen 2015, Rn. 759a.

(40) See Julian D. M. Lew, The Law Applicable to the Form and Substance of the Arbitration Clause, in; ICCA Congress Series No. 14, Paris
1998, p. 27, para. 116.

(41  See Alan Redfern et al. , supra note 32, at paras. 2 —86, 2 —87, 2 —88.
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(44])  See Born, supra note 6, at 828.
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(52) See Karrer, supra note 10, at 852 —853.
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Significance, Methods and Trend of Determining the Law Governing an International
Arbitration Agreement: Focusing on the Validity of an Arbitration Agreement
Chen Weizuo

Abstract: Determining which law governs an international arbitration agreement is central to the
practice of international commercial arbitration, since one cannot consider the validity of an arbitration
agreement without making this determination. There are two primary methods for determining the law
governing an international arbitration agreement: The first is to apply the legal system chosen by the
parties explicitly or impliedly that is applicable to the arbitration agreement itself. The second is to apply
the legal system of the country of the seat of arbitration. The law applicable to the main contract, the
legal system of the country in which enforcement of an arbitration award is sought, the legal system with
which the arbitration agreement has the closest connection, or the law applicable to arbitration
proceedings may also be the law governing an international arbitration agreement. In addition, the
dépecage ( Statutenspaliung) is often used as a subsidiary means of determining the law governing an
arbitration agreement. The purpose is to pass judgment on its formal validity, the parties’ capacity to
enter into such an agreement, as well as the arbitrability of disputes. In the last few decades, there has
been a trend in favor of the validity of arbitration agreements in the question of determining their
governing law, i. e. in favor of the subsidiary application of the principle favor validitatis and the
subsidiary application of international legal rules that recognize the validity of an arbitration agreement.
The aim is to maximize the enforceability of international arbitration agreements.

Keywords: international arbitration agreement; validity; determination of the governing law;

methods ; trend
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Legislative Proposals for Validity System of Juristic
Acts in General Provisions of Civil Law
Wang Yi

Abstract ; Based on the commonly shared consensuses, civil juristic acts will be an essential part of
general provisions of civil law. There are different opinions about how to design the rules of civil juristic
acts in theory and practice. Validity system of juristic acts reflects a country or a region’ s basic views
about the core issue of value judgment—freedom and its restriction, and is also related to legislative
techniques concerning legislative quality, which is of great importance. Chinese general provisions of
civil law should enrich the types of validity of juristic acts on the basis of current civil legislation;
remove general requirements of validity of juristic acts; no longer deem the validity of contracts without
right of disposition to be pending; integrate rules determining juristic acts to be void in order to further
improve validity system of juristic acts.

Keywords ; non — effective juristic acts; juristic acts void to a specific third party; contracts without

right of disposition; mandatory provisions on effectiveness; public interest
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Research on the Necessity of Judicial Practice to the Legislative
Perfection in China: From the Perspective of Relationship

between Judicial Practice and Legislative Perfection

Liu Zhongyi

Abstract ; At present, constitution — centered socialist legal system with Chinese characteristics has
basically taken shape. It provides a strong institutional safeguard for successful and effective development
of judicial function. However, it should be recognized that the socialist legal system with Chinese
characteristics is not perfect. There are still some problems, such as the immature legislation skill, the
contradictions and loopholes of legislative regulation. This article is based on the relationship between
judicial practice and legislative perfection taking German Law as main example to analyze how judicial
practice promotes the legislative activities. This paper presents that judicial practice has played a positive
role in the perfection of legislation in China and it is a necessary channel of perfecting legislation.
Perfecting the legislation needs to extract nourishment from judicial practice.

Keywords: judicial practice; legislative perfection; necessity
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